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TheCommerce Clause
and Implications for State
Renewable Portfolio Standard Programs

Executive Summary

Twentynine states and the District of Columbia have adopted mandatory
renewable portfolio standards (RPS) that requiredhé@ I 6§ SQ&a NBGF At dziAf AGA
certain percentage of their energy requirements from renewable energy resources. To
capture the instate benefits of RR&imulated renewable development, many state
programs impose Hstate location or delivery reqrements as a condition of RPS
eligibility. Otherstateslimit the amount of outof-state power that a utility may use to
aldrafe GKS wt{o a2NB NBOSyilftez %2YS aidl (55
portion of their RPS obligation for distributggneration (primarily solar).

While most RPS programs are motivated by state goals such as improved environmental
health or diversity of supply, states also hope to reap economic benefits from a
renewable industry irstate. The Commerce Clause of thatelsh States Constitution,
however, prohibits states from favoring local industry to the disadvantage ebbut

state competitors for economically protectionist reasons. As such, the constitutionality
of state RPS programs has been the subject of analgsisr the Commerce Clause.
However, no state RPS program was ever formally challenged in court until last year.

In April 2010, TransCanadaNarth American energgompany filed a suit in federal
district court challenging the state of Massachusg@tts wridé¢r the Commerce Clauge
two respects: (1) the seside for solar distributed generation locatedstate and (2)
the in-state eligibility requirement for longerm renewable power sales contracts that
utilities must procure under state lafvAlthough the parties have put the case on hold

L This design option is also known as aasitde, a different target for different renewable energy
technologies or applications.

2 See, e.g N. Rader, S. Hempling,;he Renewables Portfolio Standard: A Practical GukRiepared for

National Associatn o f Regul atory Utility Commissions (2001) (7
Commerce Clause implications of RPS programisp K. Engel, The Dormant Commerce Clause Threat

to Market Based Environmental Regulation: The Case of Energy Deregulafidtco. L.Q243, 271272

(1999); P. Jacoby, 30 Vt. L. Rev. at 1132, 1134 (2004); S. FStsyainable Energ§Environmental

Policy and States Rights: Discerning the Future of Energy Through The Eyes of the CommercéZlause

N.Y.U. Envir. L.J. 507, 604 (2009).

% TransCanada Power Marketing LTDBowles CA No. 4:10cv40070FDS (April 16, 2010).
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in light of a partial settlement, the TransCanada suit has revived lingering concerns over
the constitutionality of certain provisions in state RPS programs.

In light of this uncertainty, the objective ofireportis to identify and discuss options
available to states for structuring RPS programs in a constitutionally compliant manner.
Part | provides an overview of the requirements of the Commerce Clause and how they
might affect certain types of RPS grams. Part Il describes options available to states
to retain thestate-specificoenefits of RPS programs without running afoul of the
Commerce Clause. These include:

e Craft facially neutrdIRPS eligibility requirements, such astate delivery or
conaumption requirements that apply equally to all resources irrespective of
location;

e Evaluate the feasibility of reasting locatiorbased eligibility requirements in a
facially neutral manner;

e OYLKIAATS GKS &adl S QprotektipnisRoss duthasa y t SIAGAY
environmental protection, reliability, energy conservation and diversity of power
supply when drafting or reauthorizing RPS legislation or regulations;

e If locationbased requirements are employed, opt forriegion location eligibility
requirements which are more likely to withstand constitutional challenge than
in-state location requirements;

e Where locationbased eligibility RPS requirements are employed, build a
legislative or administrative factual record showing that the state has norothe
alternative to achieve legitimate goals;

¢ Phase in nevin-state RPS requirements gradually, or limit rather than prohibit
out-of-state eligibility, to minimize impacts on affected parties. While these
measures will not cure constitutional infirmities,eynmay significantly reduce
litigation risk.

Because this review was prompted by a Commerce Clause challenge, an Appendix
AyOfdzRSa | OFasS addzRe 2F ¢Nrya/lylRIQa fS3lrf
procurement statute and distributed generation saside.

* In the commerce clause context,é t er m A f aneanathat thie statate dr requlatEpplies
impartially to both instate and oubf-state business and dorot explicitly classify on the basis ofémate
or outof-state location.
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. Dormant Commerce Clause Issues and
Implications for RPS Programs

A. Commerce Clause Overview

/| 2YYSNOS /t1dzaS 2F GKS ! o{d [/ 2yadAaildziazy
2YYSNOSX | Y2y3 § whleexSdadyNdariting £ongréasharity ¢o

NBE3dzE  6S AYUGSNREGIFGS O2YYSNOS: GKS / 2YYSNDS /
Of dzaS GKIFGd NBAGNAROGA aidlidSa FTNRBY dadzyadzaiATAa
GKS Ay dSNaEGLH (S’ ThiE negative abped & terCoiNDeiduse

prohibits economic protectionismii K+ & A& GNBIdzZA I G2NB YSI adzNB a
state economic interests by burdeningeoftd i I G S O2% LISG A (2 NB ®¢

~ e
A
(0p))

1. Facially discriminatory laws
a. Facially discriminatory laws are virtually per se gid

Statutes that discriminate on their face violate the Commerce Clause unless
there is demonstrable justification for the discrimination unrelated to protectionism.
G. F NNASNR (G2 GKS FNBS Ft2¢g 2F O2YYSNDS o6t aSrF
factors to benefit local interests are virtuaper sek y @ |° finfess thé state can
identify a nonprotectionist and compelling local interest that cannot be served by any
other means. The exception for lack of alternatives is extremely narrow; oely on
facially discriminatory law has avoided invalidation on these grotihds.

5 o . o
The terms fdAdor mant commerce ¢l auseo and fAicommerce cl
paper.

® U.S.CONST. art. I, §8, cl. 3.
" Baldwin v. G.A.F. Seelig, Inc294 U.S. 511, 522 (1935).
8 New Energy Co. of Indiana v. Limbaugh, 486 U.S. 269-2231988).

9Philadelphia \ New Jersey, 437 U.S. 617, -624 (1978)
of-state garbage is a per se Commerce Clausdivioja

10 Maine v. Taylor, 477 U.S. 131 (1986)(upholding Maine law banning imports eofetate baitfish
finding that no alternatives existed to protect domestic populations from disease).



Facially discriminatory laws take many forms. State laws that block imiports
exports? of goods across state lines, or impose added taxes or charges af-state
goods? are considered impermissible barriers under the Commerce Clause. Regional
barriers fare no better, since laws that discriminate against some states rather than all
states €.g.,a law that forbids a state from importing goods outside of astitte region
still discriminates against 44 other states) also violate the Commerce Cfause.

b. Examples of facially discriminatory laws involving
the energy industry

A number of Commerce Clause cases involvireggy production have
overturned state laws creatingreferences based on the geographic point of origin of
the fuel or energy.Examples of energselated laws overturned under the Commerce
Clause aper seinvalid include a New Hampshire law prohibiting hydroelectric plants
from selling power out of statbefore offering it for sale istate;> an Oklahoma law
requiring instate plants to burn a mixture of coal containing at least ten percent
Oklahomamined coalf'® an lllinois law encouraging use ofstate coal for purposes of
compliance with the Clean Act'‘and an Ohio law extending a tax credit to users of
ethanol from Ohio or from other states granting reciprocal tax advantayes.

1 Philadelphia v. New Jersey (invalidating ban on importsasth from other states).

12 ¢ & A Carbone v. Town of ClarkstowN.Y., 511 U.S. 383 (1994) (striking down town ordinance
requiring norrecylable solid waste to be processed at designated facility within municipality before
shipping; SouthCentral TimbemDevelopment Inc. v. Wunnick&67 U.S. 82 (1984) (striking down Alaska
regulation that required all Alaska timber to be processed within the state before export).

13 Chemical Plant Management Inc. v. HUB04 U.S. 334, 342 (1992) (invalidating Alabalaa
imposing extra fee on imported hazardous waste).

% Hunt v. Washington State Appk82 U.S. 333 (1977) (striking down law that banned sale of apples in
North Carolina from any states with a grading system other than USDA even though law precksled sal
from some but not all states).

15 New Hampshire v. New England Pow&b5 U.S. 331 (1982)(holding that law restricting exports of
hydropower hoards resources for stateds economic adve

18 Oklahoma v. Wyomindg02 U.S. 437 (1992)(finding no damimis exception to Commerce Clause that
would sustain discriminatory statute requiring utilities to burn mixture of coal that includes minimum of 10
percent of irstate coal).

17 Alliance for Clean Coal v. Miller50 F.3d 591 (7 Cir. 1995)(finding thastatutory provisions such as
granting full rate recovery for scrubbers for plants using lllinois coal statute or requiring utilities to
consider local coal industry in developing Clean Air Act compliance plans make use of Illinois coal a more
attractiveoption and thus, violate Commerce Clause).

18 New Energy Co. of Indian@86 U.S. 269 (finding that providing tax credits for use of @himduced
ethanol as well as ethanol produced in other states granting credits for Ohio ethanol still discriminates
against all other states that do not offer reciprocal treatment in violation of Commerce Clause).
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One recent Virginia cas@ppalachian Voices v. State Corporation Commisgon
an exceptior’ There, the Virginia Supreme Court upheld a statute that allowed utilities
to seek rate approval for facilities that use technology capable of burning Virginia coal.
Because the Virginia law did not compel use of Virginia coal, the court concluded that
the statute did not significantly burden interstate commerc&ppalachian Voices
represents a minority view in Commerce Clause jurisprudence because it involved a
facially discriminatory law where the court assessed the extent of impact on commerce
rather than striking the law aper seinvalid. The precedential value Appalachian
Voiceqif any, since it contradicts Supreme Court cases) would be limited to Virginia.

C. Summary regarding facially discriminatory laws

As discussed, the majority of engrelated laws that extend preference based
on location have been overturned under the Commerce Claygpalachian Voices
an exception and runs counter to Supreme Court precedent. As one commentator has
20a3SNWSR: al i (GKS dbE&sH®landuige adieasestrizadeigthaga¥ 2 O
al gge fAGAIL yi ¢ 3 tForthid reasonf RPY stadfutesi thaSexpieSstall dzii S ¢
preference for projects based on geographic location, either within a state or even
within a region, are vulnerable to ComneerClause challenges.

I adGlriadSQa o0Said 2LIRNIdzyAGe (G2 | @2AR AyOl f
to demonstrate a compelling interest unattainable in any other marfiiefhe
O2YLIStftAy3d AyiGaSNBad GSad LI2&aS8estinfk KAIK o6F NE K
environmental health, diverse supply, safety and energy conservation may not save
faciallydiscriminatory state RPS or renewable incentives laws, particularly if more
protectionist motives (such as economic development) are evident or another
alternative is available. Rather than try to justify a facially discriminatory statute, a
preferable approach for states is to craft statutes using facially neutral language.

2. Facially neutral laws with a discriminatory or adverse impact
on commerce

2 KSy | adlddziS NX3Idzf I 6S&a aSOSYKIyRSRte&é¢ |
on interstate commerce, courts often apply what is known asRheanalysis,
evaluating whether "the burden imposed on such commerce is clearly excessive in

19 675 S.E.2d 458 (2009).

20 patrick R. JacobRenewable Portfolio 8hdard Generator Applicability Requirements: How States
Can Stop Worrying and Learn kmve the Dormant Commerce Clause, 30 Vt. L. Rev. 1079, 1132
(Summer 2006).

21 Maine v. Taylor, supra 477 U.S. 131.



relation to the puative local benefits® Local benefits such as energy conservation,
waste disposal, improving environmental health or safety will justify a burden on
commerce under thé@ikebalancing test® parochial benefits such as subsidizing an in
state industrywill not.?*

In some cases, however, even facially neutral language is so clearly a ruse for
protectionist behavior that courts have invalidated the statute without even reaching
the Pikebalancing analysis. For exampleA. Carborfénvolved a municipal ordance
requiring all solid waste to be processed at a designated transfer station before leaving
0KS YdzyAOALI ftAGE D ¢CKS /2dz2NI F2dzyR GKIG Ay &
intent was to drive waste to a designated facility to ensure itsifability. In light of
GKS 2NRAYIYyOSQa LINRPGSOUA2yAal Y20AQO0S>ES APSod:

7
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Bacchus Imports Ltd. v. Dfinvolved another faially neutral statute
concealing protectionist motive. There, a Hawaii statute provided a tax exemption for
sales of two types of wine, both produced from products uniquely indigenous to Hawaii.
All other fruit wines, whether produced-state or outof-state, remained subject to the
tax. Because no nedawaii based companies produced the indigenous wines that
received the exemption, the statute created a situation where nocafstate interests
g2dzZ R NBOSAGS | yeé 2Garbdnktse Bacthabart bgpSsged thd (i a ¢ !
Pikebalancing test, and invalidated the law as a protectiomspired action.

Q)¢

To summarize, where a statute is facially neutral, it is subject to the more
deferentialPikebalancing test. Under thBiketest, so long astates can demonstrate
that a facially neutral RPS statute advances benefits such as clean energy,
environmental health or conservation, the statute will likely survive commerce clause

%2 pike v. Bruce Church, Inc., 397 U.S. 137 (1970)(invalidating Arizona law that requires all Arizona

produce to be packed and marked in Arizona before leaving the state finding that law does not further state
interest in avoiding deceptive packaging astpcting reputation of Arizona fruit).

3 See Minnesota v. Clover Leaf Creame¥9 U.S. 456, 4723 (1981),C & A Carbone 511 U.S. 383

(1994) (applyingPiketo uphold Minnesota statute banning use of environmentally unfriendly plastic milk
containers by both istate and oubf-state sellers notwithstanding burden onaiustate suppliers in light

of stateds interest in environmental protection).

%4 DeanMilk Co. v. Madison CounfyB40 U.S. 349 (1951)(invalidating statute prohibiting sale of milk
unl ess pasteurized within five miles of the City bece
protecting fAmajor | ocal i ndustry. o

25 C & A Carbore, 511 U.S. 383 (1994).

%6 468 U.S. 263 (1984).



review?’ Still, states must take care not to draft facially neutraitstes such as those
in Bacchuor Carbonehat limit commerce so substantially that courts will presume a
protectionist motive?®

3. Market Participant Exceptions

[ 2dzNJia NBO23yAl S G4KS aYEFENJ SO LI NGAOALN yié
Commercd f I dzZa SQa oly 2y RAAONAYAYIlI A2y d ¢KS YI N
when a state goes beyond merely regulating a market and instead itself participates in
the market? When a state (or local government) enters the market as a participant, it is
not subject to the restraints of the Commerce Clause, and may favor its own citizens
over others®™ In most cases, a state is considered a market participant where it owns or
fully funded the enterprise that is the recipient of preferential treatméhtin these
OFrasSaz GKS /2dzNII NBIl az2ya -sidepdblicleiityovarial G SQa LIN
LINAGFGS 2yS Aa y2i RAAONRYAYLl (-@dkboroatdfOl dza S | f
ai1r 4SS ' NB (NBI (i*SRadduien; tieibtpeemel Godrt haldhat tBed ¢
Commercegdausepermits states to spend their own funds to participate in the market
and can use that money to favor its own citizéfs.

In most RPS programs, the state would not be considered a market participant
since it does not fund or puhaseRenewable Energy CrediBKCpor otherwise
participate actively in the REC market. Instead, RECs are merely a regulatory device by

27 . . . . ,
Several commentators reach this same conclusion, with varying levels of confideee®2, supra

28 See, e.g. Bacchus, sufiavalidating facially statute that blocks any out of state compdiries
receiving benefits)

29 Alexandria Scrap v. Hughe426 U.S. 794, 810 (1976)(holding that state is a market participant where
it pays a companies that remove truck hulks from junkyards for processingtaterfacilities and thus,
does not violatthe Commerce Clause by paying bounty tetate but not oubf-state processors).

30 Id; see also White v. Massachusetts Council of Constr. Employe’s6 0 U . S. 204, 208 (198:
state or local government enters the market as a participant ttgsisject to the restraints of the
Commerce Clause. 0)

31 See United Haulers Assoc. Inc. v. Oneftierkimer Solid Waste Management Authqrig0 U.S. 330

(2007)(finding that flow control ordinance requiring haulers to take waste to municipal ownetg facli

to export does not violate ¢ omme-stateeandcobbbhstaeethe because it
same)Department of Revenue of Ky. v. Dadi28 S. Ct. 1801 (2008)(upholding Kentucky law that

exempts interest from state municipal dsrirom tax but not interest from eat-state municipal bonds or

private bonds).

32 United Haulersat 334,supra

33 Alexandria Scrap v. Hughe426 U.S. at 809.



which to comply with RPS requirements. Thus, the mapketicipant exception will
not apply to the majority of RPSqgrams, as currently devisel.

However, there is a uniqgue RPS program design employed by two states, New
York and lllinois, which may satisfy the margatticipant exception. In those states, a
state agency has direct responsibility to conduct precoent under the RPS. IreiV
York, for examplethe New York Energy Research and Development Authority
(NYSERD#s the procurement agent and is authorized to purchase the environmental
attributes created by the renewable generation, not the electriaitiydler longterm
contracts. The renewable generator provides NYSERDA with all rights to the RPS
attributes associated with each MWh of renewable electricity generated and delivered
into the New York Control Area that are under an RPS contract.

Because NSERDA purchases RECs, it would likely be regarded as a market
participant. Thus, if NYSERDA (or any other state with a similar program) chose to
purchase RECs only from facilities located in the state, most likely, this program would
not violate the Comrarce Clause. Though reliance on the market participant exception
doctrine is a possibility, it is difficult to predict how courts will rule since application of
the market participant exception in the context of energy cases presents a matter of
first impression. Stateare on far stronger grounds if they can create a Hanially
discriminatory program, which is a more accepted and traditional basis for avoiding a
Commerce Clause challenge.

B. The Commerce Clause Implications of Various RPS Design
Elements

Thissection analyzes the potential applicability of the Commerce Clause to a variety of
common RPS design elements including (1) enhanced RPS compliance credit for certain
types of generation; (2) delivetyased and locatiothased eligibility requirements; (3)
set-asides for distributed generation and (4) unbundled REC compliance. The design
elements discussed are intended as examples only; the analysis should not be viewed as
offering a legal opinion on the compliance of any specific RPS statutes with the
Conmerce Clause.

1. Resourcebased eligibility or carveouts

34 Two commentators concur with this conclusideeferrey, 12 N.Y.U. Envir. L.J. 50708 (explaining

that RPS standards are implemented by regulation and do not qualify for exception since state does not own
the resource or create the market through subsidies); Engel, 26 Ecology L.Q3d234tknowledging

that market participant excepti only applies to state owned or state funded programs).
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RPS programs that exclude certain types of renewables from eligibility are
constitutionally sound (e.g., Ohio RPS does not include ebased renewable energy
as an eligible resource). Thpe of resource eligibilityestriction falls equally on both
in-state and outof-state resources and as such, does not discriminate on geographic
grounds

Some state RPS programs include distributed generation (DG) or cussaeter
Ga-BaARSAINBdZANBYSYyd GKFG  LISNOSyidGr3asS 27F |
supplied by DG or customsited solar (hereinafter, referred to as DG or solar set
aside). However, RPS sstides or multipliers (i.e., enhanced compliance credits) for
certain types of renewables do not raise Commerce Clause concerns so long as eligibility
is not limited to instate projects. Programs that favor one renewable source over
FY20KSNJ FNB FlLrOAFffe ySdziNk X gKAES GKS adl i
offering added incentives to spur development of certain types of renewables is
compelling. In contrast, setsides that are limited to kstate resources are
discriminatory (e.g., requiring utilities to satisfy RPS with a specified percentage of in
stategeneration only), and can only be justified by a showing that the state lacks non
discriminatory alternatives to achieve legitimate goalshich is a difficult standard to
meet > (See fuller discussidnfra section 2.)

2. In-state or inregion locaton v. instate or regional delivery
requirements

States sometimes condition project eligibility orsitate location or delivery
requirements. Generally speaking, locatibased requirements raise Commerce Clause
concerns; delivedpased or other mutral, functional requirements do not, as discussed.

Requirements that a project be located in a state or region to qualify for the RPS
discriminate on their face because they treatsimte and outof-state projects
differently solely for geographic asons. As such, locatitmased RPS requirements can
avoid invalidation under the Commerce Claasdyif the state can show that there are
no other nondiscriminatory alternatives available to achieve legitimate state goals. In
some cases, a neutrah-state deliverability or other functional eligibility requirement
may provide a viable alternative to anstate location requirement. For example, a
state may argue that there is a legitimate reason for astate deliverability
requirement because gy’ & dzZNBX & ( K| (0 tian RithiNIhe\ régied is displatesI NI
That is, to the extent that fossiired generators are displaced, the delivery requirement
will improve air quality both locally and in the broader region and contribute to regional
development. The absence of such a delivery requirement, on the other hand, provides
no certainty of local or even regional economic and environmental benefdgever, it
Ad AYLRNIFIydG G2 y23S GKFG 6KSNBE ySdziNI f € 48
legtimate objective, a locatiobased RPS violates the Commerce Clause.

% see Part A.l.c, supra.
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RPS statutes with functional eligibility requirements, such atate
deliverability, interconnection or consumptioare facially neutral because any
company, whether in or out i state, can meet these requirements. While an-oft
state developer may face added costs to connect to astate distribution facility, the
O02aida N’ | LINRPRdzOG 2F | LINR2SOoiQa RAaGryYyOS
geographic boundaries. Meover, the added costs are not discriminatory; asstate
project located in a remote or transmissi@onstrained portion of a large state might
also face increased costs in meeting aistate deliverability or distribution
requirement. Overall, comnméators generally agree thatistate and regional delivery
requirements will survive commerce clause review, while geographic or loeadéised
requirementsare vulnerable.

3. DG and Customer Sited SAskides

As mentioned, many state RPS progsantiude DG or customesited set
asides, although the eligibility designs vary significantly, ranging frestaia
interconnection, a showing of displacement of power (to account for betheemeter
generation) or irstate location.

Locationbasedeligibility requirements for DG or solar sasides may raise
Commerce Clause concerns as discussed in the preceding section. However, functional
eligibility requirements such as-state deliverability or power displacement may
accomplish nearly the samresults as location requirements. As a practical matter, the
majority of DG or solar projects that are capable of meeting RPS functionality
requirements will also be located-state.

At the same time, because deliverability requirements for DG lar setasides
mean that the provisions disproportionately benefitstate projects, it might be argued
that even neutral functional eligibility requirements impermissibly burden commerce by
foreclosing opportunities for oubf-state generation. Sincefigtional requirements are
neutral, thePikebalancing test would apply to evaluate these particular Commerce
Clause issues.

DG or solar sedisides impose minimal burdens on commerce since they
O2YLINR &S 2yfteée | avYlfft LSO mihimabburdens tazi A f
O2YYSNODS IINBX | fa2 2FFaSi o0 etaside8dsavay® O2 YLJ
meet legitimate state goals such as improved reliability and diverse supply. Without DG
setasides, a state has few alternatives to ensurattutilities will use DG or solar
resources to comply with the RPS because utilities are more inclined to favor larger or
lower cost renewable projects to meet their RPS obligations-aSides compel utilities
to incorporate DG or smaller projects intfweir renewables mix.

U» >
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There are really no comparable alternatives by which a state can accomplish
legitimate policy goals underlying DG or small solatas@des such as reliability,
diversity of supply or avoidance of new transmission (which in turn serves
environmental goals). Even providing state funding for DG to reduce the cost will not
ySOSaal NAfte NBadzZ G Ay (GKS Ayfoi&ame GAz2zy 2F 5D
compulsory nature of RPS programs drives utility adoption of DG more effectively than
any other incentive.

Given the minimal burden to commerce occasioned byasades, strong state
interest, and lack of alternatives to achieve state gp&inctional based eligibility
requirements for DG sedsides will likely pass muster under the Commerce Clause.

4. Limits on outof-state RECs

A renewable energy credit represents the environmental attributes of a
renewable energy project, and mag lsonveyed separately (unbundled) from sale of
project power. RECs are also viewed as a financing tool because they supply projects
with another stream of revenue in addition to revenue from power sales.

An RPS program may allow utilities to sattbfgir compliance obligation through
a combination otligible renewable electricitgurchases and unbundled RECs.
t NEPINF Ya GKFEG fAYAG GKS LISNOSyGlr3IsS 2% | dziAf
gAUK dzyodzy Rt SR w9/ & ¢ A iK&iginiare keBialynbiRal angd G KS w9
do not violate the Commerce Clause. By contrast, programs that allow a utility to satisfy
its full RPS compliance requirements witkstate RECs, but preclude or limit use of-out
of-state RECs for compliance, areiddlg discriminatory.

Prohibiting use of oubf-state, but not instate unbundled RECs for RPS
compliance obligation is problematic under the Commerce Clause. Differential
GNBFGYSyd Aa lfgleada adzALISO0 dzy RSNI GKS [/ 2YYSN
favoring instate RECs are likely to be viewed as protectionist: a way to drive up the
value of instate RECs and produce a revenue stream to subsidize development of in
state projects. Moreover, states have alternatives: they may award grants dim@ctly
in-state projects, or impose more neutral restrictionge., restricting use of RECs
associated with those projects that do not deliver power into the state.

13



Il. Options for States

There are many ways for states to implement RPS programs thadtdmplicate
Commerce Clause concerns. This section provides options for states to ensure that
existing RPS laws enable them to retain and captustdate benefits in a
constitutionally compliant manner.

1. Craft facially neutral eligibility requirerents

RPS programs that contain neutral RPS eligibility requirements stand the best
chance of avoiding Commerce Clause problems. Eligibility requirements based on
Fdzy OGA2y Lt ONAROGSNRI adzOK | astate disgtddEd®d S Ol Q&
facilities, deliver power irstate or displace power that would otherwise have been
delivered instate are all likely to survive Commerce Clause scrutiny. RPS programs that
grant enhanced compliance credit for certain types of renewable resources are also
permissible because they do not discriminate based on location.

2. Choose carefully the technologies that are eligible for the RPS
based on state resources

States often express preference forstate resources through their resource
eligibility rules. Provided the eligibility resource definitions are facially neutral (not
expressly locatiofbased), a state certainly may include or exclude resources based on
the relative abundance or lack of the resourcestate. For example, a state such as
Ohio is jusified in not including oceatbased technologies in its list of eligible resources
because it lacks ocean waters, even though it may be part of a power pool that includes
coastal states. In contrast, New Jersey may (and has) adopted a requirement for 1,10
MW of offshore wind that is connected to the New Jersey electric transmission system,
basgéj on the abundance of this wind resource off its coast, without a Commerce Clause
risk.

There are many examples in which states have selected particular RP&essou
for eligibility based on their desire to increase the use of those resources in which the
state is wellendowed, without implicating the Commerce Clause since the requirement
is open to in and oubf-state resources, regardless of location. For exaniglaryland,
which produces 325,000 tons of chicken manure each yeelydes poultry litter in its
list of eligible Tier 1 resours¥, and North Carolina, with about 10 million pigs each

% NJ S.B. 2036 (08/19/20)0

37 Md. Public Utility Companies Code §701 et seq(05/26/2004) (subsequently amended)
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year, requires 0.2% of electricity to be generated from swine wagt2018%, because

these requirements are facially neutral. And Connecticut, home to a large manufacturer
of fuel cells, includes fuel cells (using renewable or-rearewable fuels) in its Claks
requirement.

Similarly, a state may also exclude certasources such as large hydropower
because the state does not want to support conventional technologies or has concerns
Fo2dzi GKS GSOKy2f23e8Qa SYBANRYYSydGlt AYLI O3
of-state and instate resources.

3. Focus on lejimate state goals such as environmental protection,
reliability, energy conservation and diversity of supply and safety

90SYy 6KSNB | FLFrOAlFLftte ySdziNXft adlrasS adal ad
in legitimate goals such as environmental protent(either in emissions reduction or,
with DG, by minimizing the need to construct additional transmission), reliability, energy
conservation and diversity of power supply will outweigh any incidental burdens to
commerce under th&ikebalancing test. Tis, states should incorporate these goals
prominently in the enabling language of any RPS programs. Economic development or
establishment of an indigenous renewables industry, while laudable, are more likely to
be viewed by courts as economically protedist goals which do not justify a burden on
commerce.

4, Evaluate feasibility of recasting locationbasedrequirements
in a facially neutral manner

States should consider whether a locatibased requirement can be recast in
more neutralterms. As discussed, with regard to DGa&stles, there is not much
RATFSNBYOS 0Si06SSy | FdzyOlA2ylf StAIAOATAGE
interconnect to a distribution facility or deliver power-gtate and an irstate location
requirement. As a practical matter, most of the DG projects that can meet a
deliverability (or displacement) requirement will be locateestate since it is neither
economic or desirable for out of state DG projects (particularly those that are consumer
owned a behind the meter) to pay the added costs associated with interconnecting in
another state.

To the extent that a locatichased preference can be expressed in neutral
terms, it stands a better chance of surviving Commerce Clause scrutiny.

3 N.C. Gen. Stat. § 6233.8(8/20/2007)
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5. Considerregional location requirements rather than kstate
location requirements

As a practical matter, regional location requiremeratithough still somewhat
problematic under the Commerce Clause, are less likely to attract a challenge simply
because they ar far less restrictive than igtate location requirements. Moreover,
while there are a myriad of Supreme Court cases overturnisggaite location
requirements on Commerce Clause grounds, there are no cases that specifically address
the constitutionalityof in-region location requirement®’ For these reasons, an-in
region location requirement, while not free of constitutional concerns, offer a less risky
approach to RPS eligibility thanstate location requirements.

6. Build a record showing that thestate lacks alternatives to achieve
legitimate goals

States that employ locatichased RPS requirements mag ableto insulate
their programs from a successful challenge by building a legislative or administrative
record showing that the state lacks naliscriminatory alternatives to achieve its goals
of reliability, power diversity or avoiding environmental harm associated with new
transmission. Thus, a state enacting a locabased DG sedside might include in the
legislative or administrative recd expert testimonystudies and reports showing that
alternatives to a locatio#based requirement are infeasiblefor example, that
deliverability requirements would exclude entities producing beHimetmeter
generation, and that displacement requiremis are infeasible alternatives because
they are difficult to track and verify.

In addition, states should downplay the economic development advantages of
locationbased RPS eligibility requirements and focus more on goals such as reliability,
diversity and environmental health. Admittedly, downplaying thestate economic
benefits for RPS programs may not be politically feasible since legidatgtdojustify
the economic costs of RPS programs. But focusing omeocomomic goals such as
reliability or environment will neutralize claims that a locatibased RPS requirement is
driven by economic protectionism, which the Commerce Clause prohibits.

7. Limit rather than prohibit use of unbundled oubf-state RECs for
compliance to reduce litigation gk

States face the greatest challenge in restricting or prohibiting use of unbundled
out-of-state RECs for RPS compliance, while not similarly constraining us&tatkin

3 But seeHunt v. Washington State App#832 U.S. 333supran.13 (striking down law that has the
effect of barring apple sales from some but not all statéght did not specifically address regional
restrictions.
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RECs. Disparate treatment of unbundled RECs for RPS compliance would likely be
viewed as a protectionist measure to subsidizesiate development, and vulnerable
under the Commerce Clause.

The marketparticipant exception might offer an option for limiting or restricting
use of outof-state RECs but only if states themselves purase RECs to become active
participants in the market. Otherwise, the next best option is for states to limit the
number of outof-state RECs that a utility can use for compliance. While limitations on
use of outof-state RECs are facially discriminatangd thus constitutionally vulnerable,
as a practical matter, outf-state companies may have less incentive to bring a
challenge if they are still able to satisfy a portion (albeit reduced) of the RPS
requirement using oubf-state RECs.

8. Minimize riskof litigation by phasing in requirementgradually

States implementing or amending RPS progrémasfavor instate development
should do so in a way that minimizes the impacts on affected entities and reduces the
risk of a challenge. As describedfn® ! LILISY RAEZ al a4l OKdzaASGGaQ |
state location requirement for its solar cardedzi LINBE ANI Y Ay ONBF aSR ¢ NI
compliance costs. TransCanada had already locked into contracts which did not qualify
F2NJ al aal OK-srieRPS cligity iedhigemédntg and would have faced
enhanced compliance penalties under the new law. By raising a Commerce Clause
OKIFffSyasS (42 al aal OKdzaSiddaQ LINPINIYSI ¢NIya/t
that enabled it to avoid added compliance costs.

Bringing a constitutional challenge to an RPS program is a potentially expensive
proposition. Unless a compasych aslransCanadthat has substantial dollars at
stake, a suit may not be cost effectif@ most affected parties Phasing in new RPS
requirements to avoid cosshock to impacted entities will not cure underlying
constitutional infirmities, but it will reduce the risks of litigation.

9. Assess Risks

{aG1rdsSa OFly GF1S a42YS O2YF2Nl GKFG Ylye 27
0 2 2 1 & éars Withdlt beil®y subject to challenge. The Massachusetts case is unusual
in that the instate requirements precluded a large and well funded-ofistate
competitor from competing for, and gaining access to, the Massachusetts market which
in turn gave e to the lawsuit. In most other situations, statutes have gone
unchallenged either because companies are resource constrained, or because an RPS
program limits, but does not entirely foreclose a company from availing itself of an RPS
program?°

40 However, it should & noted that recently a California utility, Southern California Edison Company
(SCE), filed a rehearing challenge to the California
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At the same time, lingering constitutional questions may create uncertainty even
if the actual chances of a lawsuit are minimal. For that reason, states may want to
reevaluate their programs and implement some of the options described in this Report.

2011, arguing that certain RE€lated elements of the California RPSgram violate the Commerce

Clause. In a February, 2011 filing with the Commission, SCE alleges that, among other legal defects, the
Commission has placed limitations on the use of RBIy transactions that limit the availability of eof

state RPS procament in violation of the Commerce Clause. In its administrative challenge, SCE states
that it reserves its rights to raise the Commerce Clause claims in federal court, if necessary.

Application of Southern California Edison Company for Rehearifgeafision 1101-025, CPUC

Rulemaking 0802-012 (Filed February 14, 2011).
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APPENDIX

Case Study a€ommerce Claus€hallengeo Provisions othe Massachusetts
Green Communities Act

In 2008, the Massachusetts General Assembly passed the Green Communities Act,
dzLJRF GAy3a GKS adlriasSQa wt{od ! Y2ysquisihk SN G KAy 3a:
Massachusett®epartment of Public Utilities {) to adopt rules to implemerbngterm
O2y UGN Ola FT2NINBySgloftS SySNHe Ay 2NRSNI (2 a-
generation within the jurisdictional boundaries of the [Clommonweaitbluding state
gl GSNAS 2NJAY | R2FO0Syild FTSRSNIf 4 (SNA DE

In June 2009, the DPU adopted rules for kergn contracts for renewable
energy*? Each distribution company was required to solicit proposals from renewable
energy developers, and, if reasonable proposals have been received, to enter interiong
(10-15 years) contracts for the energy or RECs to facilitate financingtfteprojects *

Under the initial rules,dng-term contracts had to be with renewable energy
generation sources that:

(1) have a commercial operation date on or after January 1, 2008;

(2) are certified by the state as eligible to participate in the RPS, and to sell RECs
under the program;

(3) are determined by the DPU to

(a) provide enhanced electricity reliability within Massachusetts;

(b) contribute to moderating system peak load requirements;

(c) be costeffective to Massachusetts electric ratepayers over the term of
the contract;and

(4) are a costeffective mechanism for procuring renewable energy on a4{ong
term basis!*

1G.L c. 169, § 83.

42 Massachusetts Department of Public Utilities, Order Adopting Regulations. Dock&tA8June 12,
2009. Appendix A. 220 CMR 17.00.

BH ot at e o stateand adjacensfederal waters (see Massachusetts'eomgContracts Case

Study).

44220 CMR 17.05
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In December 2009, the DPU approved the method and timetable for the
solicitation?® the utilities issued their RFP in January 2010. Proposals had been received
and the review process was underway when, on April 16, 2010, TransCanada Power
Marketing Ltd. filed a lawsuit in federal court alleging that limiting eligibility fordong
term cortracts to instate projects violates the Commerce Clause of the U.S.
Constitution.

On June 1, 2010, TransCanada also sought an injunction to prevent the signing or
approval of contracts under the statgponsored RFP. On June 9, the DPU suspended the
requirementsthat (1) renewable energy generation sources be located within the
jurisdictional boundaries of Massachusetts, and (2) where feasible, additional
SYLX 28YSyid 06S ONBFIGSR Ay (KS @/ 82YY2ygSIf (K

Soon after, the DPidsued emergency rulas allowsolicitations for longerm
contract proposals for renewable energy generation from outside Massachif§etts.
These emergency rules removed atsiate preference$or renewable energy projects.
The rules were made final on August 20, 2010.

As part of theemergency rules, the DPU also directed the utilities to work with
the Department of Energy Resources (DOER) to revise th&’RF8uly, the DPU invited
O2YYSyida 2y GKS dzi A*tFalowing So@mdnislandiaspdhdes OK | y 3 S a ¢
from the parties, theDPU approved the REPThe revised and amended RFP included
the following changes (among others) to the original RFP:

e ¢KS NBIdZANBYSY(d GKIG GKS NBYySglotS SySNBHE
jurisdictional boundaries of the commonwealth, including stataters, or in
FR2F OSyid FSRSNIf o6 GSNARE KIFa 0SSy StAYAY!l

45 Massachusetts Department of Public Utilities, Joint Petition by Fitchburg Gas and Electric Light
Company d/b/a Unitil, Massachusetts Electric Compamy Nantucket Electric Company d/b/a National

Grid, NSTAR Electric Company, Western Massachusetts Electric Company, and the Commonwealth of
Massachusetts Department of Energy Resources for approval of proposed timetable and methods for the
solicitation andexecution of longerm contracts for renewable energy, pursuant to St. 2008, c. 169, § 83.
Docket 0907, December 29, 2009.

4% Massachusetts Department of Public Utilities, Order Adopting Emergency Regulations. DebBet 10
June 9, 2010.

4" Massachusét Department of Public Utilities, Notice of Filing and Request for Comments. Docket 10
76, July 19, 2010.

48 4.

49 Massachusetts Department of Public Utilities, Corrected Order. Dock&s, 1®ugust 27, 2010.
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e ¢KS NBIJANBYSyld GKFIG GKS NBySélofS Sy
SYLX 28YSyidz 46KSNB FSIaArAoftSzé Aa yz f2
¢ Bidders must disclose, and the utilities must consider, Wheentering into
longterm contracts will facilitate the financing of the project
e Bidders bear the costs associated with delivering the energy and/or RECs, and
utilities are required to evaluate the estimated market value of energy, RECs,
and capacity,dking into consideration the production profile and location of the
proposed project over the term of the proposed bid
e The utilities will evaluate bids and negotiate letegm contracts independently,
not jointly or in consultation with DOER

On September 22010, the Massachusetts utilities (National Grid, NSTAR
Electric, Western Massachusetts Electric and Fitchburg Gas & Electric) issued an
amended RFP. In addition to accepting bids fromaftdtate projects, the solicitation
allowed new instate bidderdo participate and allowed bidders that submitted bids
previously under the first RFP to refresh their bids. Bids were due on October 7, 2010.
The results of the bidsand in particular, whether the selected bids include any-ofut
state projects are unknavn as of this writing.

The conclusion to the legal process has been postponed because a stay in the
proceeding was granted at the request of both parties until May 2011, presumably to
give the solicitation process time to play out.

The TransCanada saiso involved another provision of the Massachusetts RPS.
When the Massachusetts legislature adopted the Green Communities Act, it directed
the Department of Energy Resources to establish a requirement that a minimum
percentage of electricity sales be framy” S #sit@rghewable energy generating
a2dzNDSa f 201 SR ROPOHERKISt promsedyedngrgesicl rulésHoma
400MWsolarset aARS® ¢2 0SS St AIAO6T S used dnbite,bNJ ISY SNI
located in the Commonwealth of Massachusettsd de interconnected with the
St SOGNRO INRRODE

The solar alternative compliance payment (ACP) was set at $600, but DOER then
lowered the ACP for retail electricity suppliers that already had fp@cke contracts
with customers. As initially proposed, the emergency rules established that the solar
ACHor contracts entered into prior to January 1, 2010 would be $400 per MWh for
compliance year 2010 rising to $500 per MWh for compliance year 2012. This was

*0 Green Communities Act S.B. 2768, Sectid. (g)

®1225 CMR 14.05 (1 As distinguished from the solar careet, the Massachusetts Class | requirement
may be satisfied with behirtthe-meter generation that is located within the {88 control area; offyrid
generation may be eligible only if it is located in Massachusetts.
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amended to $325 per MWh for the duration of peisting retail load contracts because
of commentsby several retail electricity suppliers that they would not be able to
recover the solar ACP from existing customers already under contract-aegaiated

: 52
prices:

Subsequently, on April 16, 2010, TransCanada Power Marketing filed its lawsuit
in Fedeal District Court in Massachusetts, described above. The lawsuit also included a
challenge to the irstate solar requirement. TransCanada asserted in its complaint that,
GO BSNBE Al y2G F2NJ GKS RAAONRYAYIl G§2NEB NBIj dzA N
REG at lower prices from oubf-state generators; both this year and in the future as
the broader market developswhich would obviate the need for TransCanada to
purchase Solar RECs at high prices from Massachusetts generators, or else make
expensive Altlly/ I G A @S / 2YLX Al yOS tlFe&YSyidaonsé

A few weeks later, the parties to the suit reached a partial settlement with
respect to the solar carveut requirements. In the settlement agreement, DOER agreed
to charge the Class | alternative compliance payment for plogtion of a retail
addzLJLJX ASNDa f2FR 20ftA3aFdA2y GKFEG 61 a O2y (NI Of
that were contracted on or after January 1, 2010, would be subject to the higher solar
alternative compliance payment proposed in the emergency l&ipns>® In other
words, the solar obligation, includingthednd I 4§ S NXBIjdZA NBYSy G > F LI A Sa
total load, but the new solar ACP will apply only to that portion of load that is
contractually committed or renewed beginning in 2010. Thetate requirement
remains in place.

The Massachusetts case just described is not an anomaly. In December 2010,
TransCanada and a coalition of business groups filed suit in Massachusetts Supreme
Judicial Court and challenged the constitutionality of the sanoeurement statute, this
GAYS Ay GKS O2y0SEG 2F (KS al aal OKdzaSidida 5SL
power purchase agreement (PPA) between Cape Wind and National'Grid.

2225 CMR 14.08 (3) (b) 3. AfiThe ACP Rate for that port
contracts entered into prior to January 1, 2010, shall be $400 per MWh for Compliance Year 2010, $450
per MWh for Compliance Year 2011, and $500 per MWHJar mp | i ance Year 2012.0 This

to: AThe ACP Rate for that portion of a Retail Suppli
January 1, 2010, shall be $325 per MWh for the duration of such contracts. This provision does not apply
tocontacts extended on or after January 1, 2010.0

5:’)ZZSCMR14.08(3’;)(b)f-.(:hanged to: The ACP Rate for that portion
Solar Renewable Energy Credit obligations that were contractually committed or renewed prior to January

1, 2010, shall be equal to the RPS Class | ACP Rate as calculateddpptivable Compliance Year

under 225 CMR 11.08(3)(a)(2). This provision does not apply to obligations that were contractually

committed or renewed on or after January 1, 2010. [same language as the settlement agreement]

>* TransCanada Power Marketing v. pertment of Public UtilitiesSupreme Judicial Court
Massachusetts, Docket No.-3J100537 (December 13, 2010).
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TransCanada argued that the DPU erred in approving the contract becatieadll Grid
was required to implement a competitive bidding processsuant to G.L. c. 169,

{ SOGA2Y yo 6a{ SOUA 2TYansCanada aldo yoRtenfidd théthdk (12 R2 3
competitive bidding process violated the Commerce Clause because it wasarotap

out-of-state entitesck YR G KIFG GKS 5t ! Qa Wdzy-6fstgie 2 NRSNJI £ A7
LI NGAOALI GAZ2Y Ay dziAfAGASAQ LINRPOAZINBYSYy (i LINEC

Commerce Clause violations because the order came too late to enable Trans@anada
compete. Following a briefing of the issues, the court took the case under advisement
on February 4, 2011, with a decision pending.

In addition TransCanadaasraised Commerce Clause concerns in Rhode Island
regarding power purchase agreemenéthough within a regulatory proceeding rather
than in a court casg’

®5 Review of Amended Purchase Power Purchase Agreement Between Narragansett Electric d/b/a National
Grid and Deepwater Wind Block Island, LL@®Buant to R.I.G.L § 326.1-7. Rhode Island Public

Utilities Commission, Docket No. 4185 (TransCanada Motion to Dismiss and Memorandum in Support of
Motion to Dismiss, dated July 13, 2010).
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