
UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

Transmission Planning and Cost Allocation  ) 
by Transmission Owning and    )  Docket No. RM10-23-001  
Operating Public Utilities    ) 
 

REQUEST FOR REHEARING OF 
OKLAHOMA GAS AND ELECTRIC COMPANY 

 
Pursuant to Section 313 of the Federal Power Act (“FPA”), 16 U.S.C. § 825l (2006), and 

Rule 713 of the Federal Energy Regulatory Commission’s (“FERC” or the “Commission”) Rules 

of Practice and Procedure, 18 C.F.R. § 385.713 (2012), Oklahoma Gas and Electric Company 

(“OG&E”) hereby submits this request for rehearing of Order No. 1000-A issued May 17, 2012 

in the above-captioned proceeding.1  In support of this request, OG&E states as follows: 

I. STATEMENT OF ISSUES AND ERRORS 

Pursuant to Rule 713 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. 

§ 385.713, OG&E provides the following statement of issues and errors.  

1. The Commission erred by ignoring the consequences of modifying existing tariffs 

and agreements that designate incumbent utilities to construct new transmission 

facilities, such that Orders Nos. 1000 and 1000-A are not the product of reasoned 

decisionmaking.  See 16 U.S.C. § 824(a) (2006); California Independent System 

Operator Corp. v. FERC, 372 F.3d 395, 398 (D.C. Cir. 2004); Atlantic City 

Electric Co. v. FERC, 295 F.3d 1, 8 (D.C. Cir. 2002); Piedmont Environmental 

Council v. FERC, 558 F.3d 304, 310 (4th Cir. 2009), cert. denied, 130 S.Ct. 1138 

(2010); Northern Natural Gas Co. v. FERC, 335 F.3d 1089, 1093 (D.C. Cir. 
                                                 
1 Transmission Planning and Cost Allocation by Transmission Owning and Operating Public Utilities, Order 
No. 1000-A, 139 FERC ¶ 61,132 (2012) (“Order No. 1000-A”). 
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2003); PSI Energy, Inc., 55 FERC ¶ 61,254 at 61,811 (1991), reh’g denied, PSI 

Energy, Inc., 56 FERC ¶ 61,237 (1991); Southwest Power Pool, Inc., 131 FERC ¶ 

61,252 (2010), reh’g denied, 137 FERC ¶ 61,075 (2011). 

2. The Commission erred by ordering transmission providers to submit to 

Commission-modified agreements that remove provisions designating incumbent 

utilities to construct new transmission facilities without first finding that the 

existing freely-negotiated agreements are unjust and unreasonable.  See 16 U.S.C. 

§ 824d(b) (2006); 16 U.S.C. § 824(b) (2006); NRG Power Marketing, LLC v. 

Maine Public Utilities Commission, 130 S. Ct. 693, 700 (2010); PPL Wallingford 

LLC v. FERC, 419 F.3d 1194, 1199 (D.C. Cir. 2005); Complex Consol. Edison 

Co. of New York, Inc. v. FERC, 165 F.3d 992, 1001 (D.C. Cir. 1999); 

Transmission Access Policy Study Group v. FERC, 225 F.3d 667, 688 (D.C. Cir. 

2000), aff’d sub nom New York v. FERC, 535 U.S. 1 (2002).  To address this 

error, the Commission should reverse its conclusion in Order No. 1000 requiring 

that transmission providers remove from their tariffs and agreements provisions 

that designate incumbent utilities to construct new transmission facilities.  In the 

alternative, the Commission should find that the regional entities implementing 

Order No. 1000 should have the discretion to define the scope of “local” subject 

to the new rule.  
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II. ARGUMENT 

A. The Commission erred by ignoring the consequences of modifying existing 
tariffs and agreements that designate incumbent utilities to construct new 
transmission facilities, such that Orders No. 1000 and 1000-A are not the 
product of reasoned decisionmaking.   

1. The Commission incorrectly claims that the scope of its new rule will 
be limited.   

On rehearing of Order No. 1000, OG&E and others explained that the Commission had 

exceeded its legal authority, and had failed to make the requisite findings, to justify its decision 

to require that transmission providers remove from their tariffs and agreements provisions 

designating incumbent utilities to construct new transmission facilities.  For example, in its 

request for rehearing, OG&E explained that the Commission does not have the legal authority to 

regulate the construction of transmission facilities by eliminating status quo tariff provisions and 

mandating a new system for determining who will construct new transmission facilities.2  FERC 

has “only those authorities conferred upon it by Congress[.]”3  “Thus, if there is no statute 

conferring authority, [the Commission] has none.”4  Regulation of the siting and construction of 

electric transmission facilities traditionally is within the exclusive province of the states.5  In the 

past, FERC has recognized that it does not have “siting or certification authority with respect to 

transmission lines under Part II of the Federal Power Act. . . . [T]he Commission’s authority is 

                                                 
2  See “Request for Rehearing of Oklahoma Gas & Electric Co.,” Transmission Planning and Cost Allocation 
by Transmission Owning and Operating Public Utilities, Docket No. RM10-23-000 (Aug. 22, 2010), p. 4. 
3  Id. (citing California Independent System Operator Corp. v. FERC, 372 F.3d 395, 398 (D.C. Cir. 2004) 
(quoting Atlantic City Electric Co. v. FERC, 295 F.3d 1, 8 (D.C. Cir. 2002) (quoting Michigan v. EPA, 268 F.3d 
1075, 1081 (D.C. Cir. 2001)))).  See also La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986) (“an agency 
literally has no power to act . . . unless and until Congress confers power upon it.”). 
4  Id. (citing Atlantic City Electric, 295 F.3d at 8). 
5  Id. (citing Piedmont Environmental Council v. FERC, 558 F.3d 304, 310 (4th Cir. 2009), cert. denied, 130 
S.Ct. 1138 (2010)). 
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limited to review of the rates, terms and conditions of jurisdictional agreements to ensure that 

they are just and reasonable and not unduly discriminatory or preferential.”6   

Moreover, the Commission failed to support the assertion that status quo tariff provisions 

(that designate incumbent utilities to construct new transmission facilities) are unduly 

discriminatory or preferential.  The courts have admonished FERC for trying to base a decision 

on the assumption that a regulated entity will violate FERC’s existing regulations without first 

explaining why it deemed the existing policies to be inadequate.7  FERC cannot support a finding 

that the current transmission rules in the Southwest Power Pool, Inc. (“SPP”) result in rates that 

are unjust or unreasonable.  There is no evidence that relying on incumbent transmission owners 

causes rates to be unreasonably high.   

In responding to the rehearing requests filed by OG&E and others, the Commission  in 

Order No. 1000-A repeatedly emphasizes the limited scope of its new rule barring from FERC-

jurisdictional tariffs and agreements provisions that designate incumbent utilities to construct 

new transmission facilities.8   According to the Commission, the scope of the new rule is limited 

because the Commission did not require public utility transmission providers to remove a federal 

right of first refusal for “local transmission facilities or upgrades to an incumbent transmission 

provider’s own transmission facilities.”9  Likewise, in response to OG&E’s argument that the 

new rule materially alters the business of a public utility that has been responsible for, and 

entitled to earn a return from, construction of its own transmission system, the Commission 

emphasized the limited scope of the new rule:  “Nothing in Order No. 1000 prohibits an 

                                                 
6  Id. at p. 5 (citing PSI Energy, Inc., 55 FERC ¶ 61,254 at 61,811 (1991), reh’g denied, PSI Energy, Inc., 56 
FERC ¶ 61,237 (1991)). 
7 Id. at p. 14 (citing Northern Natural Gas Co. v. FERC, 335 F.3d 1089, 1093 (D.C. Cir. 2003)). 
8  See, e.g., Order No. 1000-A at P 357. 
9  Id.  
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incumbent transmission provider from choosing to build new transmission facilities that are 

located solely within its retail distribution service territory or footprint and that are not selected 

for selection in a regional transmission plan for purposes of cost allocation.”10    

Contrary to the Commission’s assertions, the scope of the new rule will materially alter 

the business of a public utility such as OG&E.  First, the requirement to eliminate tariff and 

agreement provisions that designate incumbent utilities to construct new transmission facilities 

still encompasses the construction of “local facilities,” particularly those in pricing zones 

consisting of more than one transmission provider.  In Order No. 1000-A, the Commission 

clarified that “any” regional allocation of the cost of a new transmission facility “outside a single 

transmission provider’s retail distribution service territory or footprint, including an allocation to 

a ‘zone’ consisting of more than one transmission provider, is an application of the regional cost 

allocation method and that new transmission facility is not a local transmission facility.”11  The 

Commission recognized that, “[i]f the cost of a new transmission facility is allocated entirely to 

an area consisting of one transmission provider that has one or more smaller transmission 

providers within its borders, this might qualify as a local cost allocation, not a regional cost 

allocation.”12  However, the Commission decided not to fully resolve this issue, but instead 

decided that it would address these multi-transmission provider zones on a case-by-case basis.13  

The Commission’s approach to such zonal rates expands significantly the scope of the new rule.  

In the SPP, for example, many pricing zones include more than one transmission provider, and in 

some instances this involves a larger transmission owning entity and one or more “smaller” 

                                                 
10  Id. at 366.  See also id. at PP 357, 360, 379, and 382.  
11  Id. at 424. 
12  Id. 
13  Id. 
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entities.  As it stands, for a transmission owner such as OG&E, there may be no ability under the 

SPP tariff to build a “local” facility, and thus all new construction would be subject to the new 

rule.  

Second, the broad definition of what constitutes regional cost allocation would prohibit 

regional entities such as SPP from adopting approaches they believe would effectively allocate 

costs and fairly balance stakeholder interests.  For example, SPP currently allocates costs using a 

Highway/Byway Plan.14  The Highway/Byway Plan allocates costs according to the voltage of 

any new transmission facilities.  For example, the costs of facilities operating at 300 kilovolts 

(“kV”) and above is allocated 100 percent across the SPP region on a postage stamp basis.  For 

costs of facilities operating above 100 kV and below 300 kV, allocation is one-third on a 

regional postage stamp basis and two-thirds to the zone in which the facilities are located.  

Finally, the costs of facilities operating at or under 100 kV are allocated fully to the zone in 

which the facilities are located.  The Commission has lauded this approach because it would 

“foster improvements in SPP’s transmission system by consolidating and simplifying the cost 

allocation process and by providing greater certainty for cost recovery[.]”15  For all the reasons 

FERC approved of this innovative approach to cost allocation only two years ago, FERC should 

ensure that the scope of the new rule is, in fact, limited, such that SPP can retain its 

Highway/Byway system, by designating the lower voltage facilities as “local” facilities for 

purposes of Order No. 1000 implementation.  

                                                 
14   See Southwest Power Pool, Inc., 131 FERC ¶ 61,252 (2010), reh’g denied, 137 FERC ¶ 61,075 (2011). 
15  Id. at P 4. 
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2. Because the consequences of the requirement to eliminate status quo 
tariff provisions are more extensive than acknowledged by FERC, 
FERC should reconsider its determinations. 

As discussed above, the requirement to remove from their tariff and agreement provisions 

that designate incumbent utilities to construct new transmission facilities is not limited in scope, 

and does, in fact, materially alter the businesses of transmission owning companies such as 

OG&E.  The Commission should acknowledge the consequences of its order, and find that there 

is no sound basis to require that public utility transmission providers remove from their tariffs 

and agreements provisions that designate incumbent utilities to construct new transmission 

facilities.  Alternatively, FERC should rule that each region should have the ability to define the 

scope of “local” transmission projects that will not be subject to the new rule.  This could 

include:  (i) “local” zones that include multiple owners, particularly if the proposed zone is based 

on the scope of preexisting local zones; and (b) bright line rules, such as a region-wide voltage 

category that is considered local in nature.  

If FERC denies this request for clarification, then OG&E seeks rehearing because Orders 

Nos. 1000 and 1000-A are not the product of reasoned decisonmaking.16  The Commission 

ignores the far-reaching consequences of its order.  Moreover, Orders Nos. 1000 and 1000-A are 

internally inconsistent on the issue of how much discretion to extend to the regional entities 

implementing Order No. 1000.  On some issues, the Commission concludes that “the various 

regions of the country differ significantly in resources, industry organization, market design, and 

other ways so that a one-size-fits-all approach to regional transmission planning would not be 

                                                 
16  See General Chemical Corp. v. United States, 817 F.2d 844, 846 (D.C. Cir. 1987) (per curiam) (finding that 
the Interstate Commerce Commission’s analysis was “internally inconsistent and inadequately explained,” and 
therefore “arbitrary and capricious and not supported by substantial evidence” under the Administrative Procedure 
Act); 5 U.S.C. § 706(2)(A) (2006). 
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appropriate.”17  In contrast, on the issue of whether status quo provisions can designate 

incumbent utilities to construct new transmission facilities, the Commission errs by adopting just 

such a “one-size-fits-all” approach. 

B. The Commission cannot shift the burden to defend freely-negotiated 
contracts to the contracting parties and defer Mobile-Sierra review until the 
parties propose tariff revisions.   

In Order No. 1000-A, the Commission asserts that a transmission provider that considers 

its contract to be protected by a Mobile-Sierra provision “may present its arguments as part of its 

compliance filings . . . . [but] any such compliance filing must include the revisions to any 

Commission-jurisdictional tariffs and agreements necessary to comply with Order No. 1000.”18  

The Commission will “first decide, based on a more complete record,” whether the agreement is 

protected by a Mobile-Sierra provision.19  The Commission states that “[a]s a result, the 

Commission is not requiring public utility transmission providers to eliminate a federal right of 

first refusal before the Commission makes a determination regarding whether an agreement is 

protected by a Mobile-Sierra provision and whether the Commission has met the applicable 

standard of review.”20  This will thereby “ensur[e] that the Order No. 1000 compliance process 

proceeds expeditiously and efficiently.”21   

The Commission’s conclusion ignores that the Mobile-Sierra standard is a threshold 

question and that FERC cannot shift the burden of proof to the contracting parties to propose 

alternatives until FERC has answered.  Under FPA Section 206, “FERC must first prove that the 

existing rates or practices are ‘unjust, unreasonable, unduly discriminatory or preferential. . . . 

                                                 
17  Order No. 1000-A at P 266. 
18  Id. at P 389. 
19  Id. 
20  Id. 
21  Id. 
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The courts have repeatedly held that FERC has no power to force public utilities to file 

particular rates unless it first finds the existing filed rates unlawful.”22  The courts have stressed 

this principle because FERC’s failure to abide by it unduly shifts the burden of proof and the 

costs of compliance to the contracting parties.  As the court held in PPL Wallingford LLC v. 

FERC: 

[I]t was not PPL's burden to present alternatives; it was the 
Commission's burden to prove the reasonableness of its change in 
methodology.  In order to make any change in an existing rate or 
practice under section 206 of the Federal Power Act, FERC must 
first prove that the existing rates or practices are unjust 
unreasonable, unduly discriminatory or preferential. Then FERC 
must show that its proposed changes are just and reasonable.23 
 

The same burden of proof applies to the tariff revisions ordered under Order No. 1000.  It is not 

the contracting parties’ “burden to present alternative[]” tariff proposals until FERC has proven 

that the existing rates or practices are unjust and unreasonable.24 

 This two-step process for taking action under FPA Section 206 is even more vital in the 

context of applying the Mobile-Sierra doctrine.  The Supreme Court has stressed that “FERC 

must presume that the rate set out in a freely negotiated wholesale-energy contract meets the just 

and reasonable requirement imposed by law.  The presumption may be overcome only if FERC 

concludes that the contract seriously harms the public.”25  Unless the Commission makes this 

                                                 
22  Atlantic City Elec. Co,. 295 F.3d at 10 (emphases added). The courts have made similar findings regarding 
Section 5 of the Natural Gas Act, the provision parallel to Section 206: “Under Section 5, the Commission must first 
establish that the . . . existing rate is unjust and unreasonable.  It is only after this antecedent showing has been made 
that the Commission properly can illustrate that its alternate rate proposal is both just and reasonable.”  Complex 
Consol. Edison Co. of New York, Inc. v. FERC, 165 F.3d 992, 1001 (D.C. Cir. 1999); Transmission Access Policy 
Study Group v. FERC, 225 F.3d 667, 688 (D.C. Cir. 2000) (finding Section 5 of the NGA and Section 206 of the 
FPA are parallel). 
23  419 F.3d 1194, 1199 (D.C. Cir. 2005) (emphases added) (internal citations and quotations omitted). 
24  Id. 
25  NRG Power Marketing, LLC v. Maine Public Utilities Commission, 130 S. Ct. 693, 700 (2010) (internal 
citations and quotations omitted). 
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finding of harm to the public interest, FERC has no power to require parties to renegotiate and 

revise existing agreements.  

III. CONCLUSION 

For the reasons stated above, OG&E respectfully requests that the Commission grant 

rehearing of Order No. 1000-A.  

    Respectfully submitted, 
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