
 

UNITED STATES OF AMERICA 
BEFORE THE  

FEDERAL ENERGY REGULATORY COMMISSION 

Transmission Planning and Cost  )  Docket No. RM10-23-000 
Allocation by Transmission Owning  ) 
And Operating Public Utilities  ) 
 

LIMITED REQUEST FOR CLARIFICATION OR 
IN THE ALTERNATIVE REHEARING OF THE  

MISO TRANSMISSION OWNERS 
 

Pursuant to section 313 of the Federal Power Act (“FPA”), 16 U.S.C. § 825l, and 

Rule 713 of the Federal Energy Regulatory Commission’s (“Commission”) Rules of 

Practice and Procedure, 18 C.F.R. § 385.713, the MISO Transmission Owners1 submit 

this limited request for clarification or in the alternative rehearing of Order No. 1000-A.2  

While Order No. 1000-A provided some helpful clarifications to aid public utility 

                                                 
1  For the purposes of this filing the MISO Transmission Owners include: Ameren 

Services Company, as agent for Union Electric Company d/b/a Ameren Missouri, 
Ameren Illinois Company d/b/a Ameren Illinois and Ameren Transmission 
Company of Illinois; City Water, Light & Power (Springfield, IL); Dairyland 
Power Cooperative; Great River Energy; Hoosier Energy Rural Electric 
Cooperative, Inc.; Indianapolis Power & Light Company; MidAmerican Energy 
Company; Minnesota Power (and its subsidiary Superior Water, L&P); Montana-
Dakota Utilities Co.; Northern Indiana Public Service Company; Northern States 
Power Company, a Minnesota corporation, and Northern States Power Company, 
a Wisconsin corporation, subsidiaries of Xcel Energy Inc.; Northwestern 
Wisconsin Electric Company; Otter Tail Power Company; Southern Illinois 
Power Cooperative; Southern Indiana Gas & Electric Company (d/b/a Vectren 
Energy Delivery of Indiana); Southern Minnesota Municipal Power Agency; and 
Wolverine Power Supply Cooperative, Inc.   

Not every MISO Transmission Owner may agree with the stated position on all 
issues addressed in this pleading.  In addition, certain of the MISO Transmission 
Owners also may separately seek clarification or rehearing of Order No. 1000-A. 

2  Transmission Planning and Cost Allocation by Transmission Owning and 
Operating Public Utilities, Order No. 1000-A, 139 FERC ¶ 61,132 (2012). 
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transmission providers in complying with the Order No. 10003 mandates, certain 

purported clarifications appear to modify or expand the scope of transmission facilities 

that are subject to the Commission’s Order No. 1000 requirement to eliminate from all 

Commission-jurisdictional tariffs and agreements provisions “that establish a federal 

right of first refusal for an incumbent transmission provider with respect to transmission 

facilities selected in a regional transmission plan for purposes of cost allocation.”4  The 

Commission should grant clarification that the language of Order No. 1000-A was not 

intended to expand the definition of transmission facilities “selected in the regional 

transmission plan for purposes of cost allocation” in Order No. 1000.  Alternatively, if 

the Commission declines to grant the requested clarification, the Commission should 

grant rehearing, to correct the arbitrary and capricious change in its Order No. 1000 right 

of first refusal requirements. 

I. OVERVIEW AND SUMMARY OF ARGUMENT 

 In Order No. 1000, the Commission required public utility transmission providers 

to remove from their Commission-jurisdictional tariffs and agreements any provisions 

granting an incumbent transmission provider a federal right of first refusal to construct 

new transmission facilities that are selected in a regional transmission plan for cost 

allocation because they are more efficient or cost-effective solutions to regional 

                                                 
3  Transmission Planning and Cost Allocation by Transmission Owning and 

Operating Public Utilities, Order No. 1000, III FERC Stats. & Regs., Regs. 
Preambles ¶ 31,323 (2011), order on reh’g and clarification, Order No. 1000-A, 
139 FERC ¶ 61,132 (2012). 

4  Order No. 1000 at P 313; see also id. at P 7. 
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transmission needs.5  In Order No. 1000-A, the Commission granted certain clarifications 

that cast doubt on whether the limitations on the requirement to eliminate rights of first 

refusal articulated in Order No. 1000 remain intact, or whether Order No. 1000-A 

expands the definition of the facilities to which the right of first refusal requirements 

apply. 

First, the Commission purported to clarify in Order No. 1000-A that if any costs 

of a transmission facility are allocated outside of an incumbent transmission provider’s 

retail distribution service territory or footprint, then the facility is considered a regional 

transmission facility and the incumbent’s existing federal rights of first refusal must be 

removed.  This clarification ignores the fact that the requirement in Order No. 1000 to 

eliminate federal rights of first refusal only applies to facilities that are selected as more 

efficient or cost-effective regional solutions.  The Commission should clarify Order No. 

1000-A or grant rehearing to correct this discrepancy. 

Likewise, the Commission’s discussion regarding “zone[s] consisting of more 

than one transmission provider”6 clouds the Order No. 1000 right of first refusal 

requirements, by suggesting that transmission providers that are located in zones 

consisting of more than one transmission provider may never be allowed to retain a 

federal right of first refusal for any transmission facility, even facilities that the 

transmission provider constructs to satisfy local reliability needs or retail service 

obligations that are not selected by the regional transmission planning process as a more 

efficient or cost-effective regional transmission solution.  Again, clarification or 

                                                 
5  See id. at PP 5, 7, 63, 313.  

6  Order No. 1000-A at P 424. 
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rehearing is warranted to remedy this apparent conflict between Order Nos. 1000 and 

1000-A.  

II. SPECIFICATION OF ERRORS AND STATEMENT OF ISSUES 

 In accordance with Order No. 663-A7 and Commission Rule 713(c),8 the MISO 

Transmission Owners provide the following statement of issues and specification of 

errors: 

1. By apparently broadening the definition of “transmission facilities selected 
in a regional transmission plan for purposes of cost allocation” to include 
any facility for which any costs are allocated outside of a transmission 
provider’s retail distribution service territory or footprint, the Commission 
failed to engage in reasoned decision-making based on substantial 
evidence, and therefore acted in an arbitrary and capricious manner.  
Transmission Planning and Cost Allocation by Transmission Owning and 
Operating Public Utilities, Order No. 1000, III FERC Stats. & Regs., 
Regs. Preambles ¶ 31,323 (2011), order on reh’g and clarification, Order 
No. 1000-A, 139 FERC ¶ 61,132 (2012); Midwest Indep. Transmission 
Sys. Operator, Inc., 133 FERC ¶ 61,221 (2010), order on reh’g, 137 
FERC ¶ 61,074 (2011); Fla. Gas Transmission Co. v. FERC, 604 F.3d 636 
(D.C. Cir. 2010); Am. Gas Ass’n v. FERC, 593 F.3d 14 (D.C. Cir. 2010); 
Ill. Commerce Comm’n v. FERC, 576 F.3d 470 (7th Cir. 2009); San Diego 
Gas & Elec. Co. v. Sellers of Energy & Ancillary Servs., 127 FERC 
¶ 61,250 (2009); Keyspan-Ravenswood, LLC v. FERC, 474 F.3d 804 (D.C. 
Cir. 2007); ISO New Eng., Inc., 115 FERC ¶ 61,145, (2006); PPL 
Wallingford Energy LLC v. FERC, 419 F.3d 1194 (D.C. Cir. 2005); Pac. 
Gas & Elec. Co. v. FERC, 373 F.3d 1315 (D.C. Cir. 2004); Process Gas 
Consumers Group v. FERC, 177 F.3d 995 (D.C. Cir. 1999); United 
Distribution Cos. v. FERC, 88 F.3d 1105 (D.C. Cir. 1996); Horsehead 
Res. Dev. Co. v. Browner, 16 F.3d 1246 (D.C. Cir. 1994); K N Energy, 
Inc. v. FERC, 968 F.2d 1295 (D.C. Cir. 1992); Gen. Chem. Corp. v. 
United States, 817 F.2d 844 (D.C. Cir. 1987); Motor Vehicle Mfrs. Ass’n 
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983).   

                                                 
7  Revision of Rules of Practice and Procedure Regarding Issue Identification, 

Order No. 663-A, 2006-2007 FERC Stats. & Regs., Regs. Preambles ¶ 31,211 
(2006). 

8  18 C.F.R. §§ 385.713(c)(1)-(2). 
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2. By applying the Order No. 1000 right of first refusal mandate to all 
transmission facilities with costs allocated to zones consisting of more 
than one transmission provider regardless of whether the facility is 
selected as a more efficient or cost effective solution to regional needs, the 
Commission failed to engage in reasoned decision-making based on 
substantial evidence, and therefore acted in an arbitrary and capricious 
manner.  Transmission Planning and Cost Allocation by Transmission 
Owning and Operating Public Utilities, Order No. 1000, III FERC Stats. 
& Regs., Regs. Preambles ¶ 31,323 (2011), order on reh’g and 
clarification, Order No. 1000-A, 139 FERC ¶ 61,132 (2012); Fla. Gas 
Transmission Co. v. FERC, 604 F.3d 636 (D.C. Cir. 2010); Am. Gas Ass’n 
v. FERC, 593 F.3d 14 (D.C. Cir. 2010); Keyspan-Ravenswood, LLC v. 
FERC, 474 F.3d 804 (D.C. Cir. 2007); PPL Wallingford Energy LLC v. 
FERC, 419 F.3d 1194 (D.C. Cir. 2005); Pac. Gas & Elec. Co. v. FERC, 
373 F.3d 1315 (D.C. Cir. 2004); Horsehead Res. Dev. Co. v. Browner, 16 
F.3d 1246 (D.C. Cir. 1994); K N Energy, Inc. v. FERC, 968 F.2d 1295 
(D.C. Cir. 1992); Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. 
Co., 463 U.S. 29 (1983). 

3. Order No. 1000-A unduly discriminates against incumbent transmission 
providers located in transmission pricing zones consisting of more than 
one transmission provider.  Transmission Planning and Cost Allocation by 
Transmission Owning and Operating Public Utilities, Order No. 1000, III 
FERC Stats. & Regs., Regs. Preambles ¶ 31,323 (2011), order on reh’g 
and clarification, Order No. 1000-A, 139 FERC ¶ 61,132 (2012); Sw. 
Power Pool, Inc., 137 FERC ¶ 61,075 (2011); Cal. Indep. Sys. Operator 
Corp., 132 FERC ¶ 61,148 (2010); Midwest Indep. Transmission Sys. 
Operator, Inc., 133 FERC ¶ 61,221 (2010); W. Grid Dev., LLC, 133 
FERC ¶ 61,029 (2010); El Paso Natural Gas Co., 104 FERC ¶ 61,045 
(2003); K N Energy, Inc. v. FERC, 968 F.2d 1295 (D.C. Cir. 1992); Motor 
Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983).  

III. BACKGROUND 

On June 17, 2012, the Commission issued a Notice of Proposed Rulemaking9 

proposing to modify the transmission planning and cost allocation requirements 

                                                 
9  Transmission Planning and Cost Allocation by Transmission Owning and 

Operating Public Utilities, Notice of Proposed Rulemaking, IV FERC Stats. & 
Regs., Proposed Regs. ¶ 32,660 (2010) (“NOPR”). 
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established in Order No. 89010 to address certain “deficiencies” in existing public utility 

transmission provider transmission planning and cost allocation processes.11  The NOPR 

proposed a series of reforms to existing regional transmission planning and cost 

allocation processes including, among other things, that public utility transmission 

providers remove from their “OATT or agreements subject to the Commission’s 

jurisdiction provisions that establish a federal right of first refusal for an incumbent 

transmission provider.”12  The MISO Transmission Owners submitted initial13 and reply14 

comments in response to the NOPR, in which the MISO Transmission Owners supported 

several of the Commission’s proposed reforms, but identified several legal and factual 

flaws and practical and operational problems regarding the Commission’s proposal to 

remove federal rights of first refusal.15   

                                                 
10  Preventing Undue Discrimination and Preference in Transmission Service, Order 

No. 890, 2006-2007 FERC Stats. & Regs., Regs. Preambles ¶ 31,241, order on 
reh’g, Order No. 890-A, 2006-2007 FERC Stats. & Regs., Regs. Preambles 
¶ 31,261 (2007), order on reh’g and clarification, Order No. 890-B, 123 FERC 
¶ 61,299 (2008), order on reh’g and clarification, Order No. 890-C, 126 FERC 
¶ 61,228 (2009), order on clarification, Order No. 890-D, 129 FERC ¶ 61,126 
(2009). 

11  See, e.g., NOPR at PP 1, 33-41 (describing a series of “deficiencies” that the 
Commission has identified in existing Order No. 890 transmission planning and 
cost allocation processes).  

12  Id. at P 93. 

13  Comments of the Midwest ISO Transmission Owners, Docket No. RM10-23-000 
(Sept. 29, 2010) (“MISO Transmission Owners’ Initial Comments”). 

14  Reply Comments of the Midwest ISO Transmission Owners, Docket No. RM10-
23-000 (Nov. 12, 2010) (“MISO Transmission Owners’ Reply Comments”). 

15  See generally MISO Transmission Owners’ Initial Comments at 15-67, 70-71 
(identifying several legal, factual, practical, and operational problems with the 

(continued . . .) 
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After receiving extensive comments,16 including many comments critical of the 

Commission’s proposal to eliminate federal rights of first refusal, the Commission issued 

Order No. 1000 on July 21, 2011 to adopt many of the reforms proposed in the NOPR.  

The Order No. 1000 mandates included “direct[ing] public utility transmission providers 

to remove from their OATTs or other Commission-jurisdictional tariffs and agreements 

any provisions that grant a federal right of first refusal to transmission facilities that are 

selected in a regional transmission plan for purposes of cost allocation.”17  In issuing the 

mandate to eliminate all federal rights of first refusal, the Commission expressly 

indicated that its directive was limited to “transmission facilities selected in the regional 

transmission plan for purposes of cost allocation,”18 which the Commission defined as 

“transmission facilities that have been selected pursuant to a transmission planning 

region’s Commission-approved regional transmission planning process for inclusion in a 

regional transmission plan for purposes of cost allocation because they are more efficient 

or cost-effective solutions to regional transmission needs.”19  The Commission also stated 

that not all transmission facilities would qualify, suggesting that public utility 

                                                 
(. . . continued) 

Commission’s proposal); MISO Transmission Owners’ Reply Comments at 9-21 
(same). 

16  Order No. 1000 at P 30 (indicating that “[t]he Commission received roughly 
5,700 pages of initial and reply comments in response” to the NOPR). 

17  Id. at P 7; see also id. at P 313. 

18  Id. at PP 226, 318 (indicating that the “focus” of Order No. 1000 is “transmission 
facilities that are evaluated at the regional level and selected in a regional 
transmission plan for purposes of cost allocation”). 

19  Id. at P 63 (emphasis added). 
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transmission providers may retain federal rights of first refusal for projects that do not 

meet the definition.20 

Two groups of MISO Transmission Owners requested rehearing and clarification 

of several aspects of Order No. 1000.21  Relevant to this limited request for clarification 

or rehearing, the MISO Transmission Owners sought rehearing of the Commission’s 

decision to require removal from all Commission-jurisdictional tariffs and agreements 

provisions granting incumbent transmission providers federal rights of first refusal for 

transmission facilities selected in the regional transmission plan for purposes of cost 

allocation.  The MISO Transmission Owners’ Rehearing Request demonstrated that, in 

issuing Order No. 1000’s right of first refusal mandate, the Commission failed to engage 

in reasoned decision-making based on substantial evidence, instituted undue 

discrimination against incumbent transmission providers, and failed to satisfy the legal 

requirements to order modifications to existing contracts on file with the Commission.22 

                                                 
20  See id. at P 63 (recognizing “a distinction between a transmission facility in a 

regional transmission plan and a transmission facility selected in a regional 
transmission plan for purposes of cost allocation”  and indicating “such 
transmission facilities do not include a transmission facility in the regional 
transmission plan but that has not been selected in the manner described 
above . . . .”). 

21  See Limited Request for Rehearing and Clarification of the Midwest ISO 
Transmission Owners, Docket No. RM10-23-001 (Aug. 22, 2011) (addressing 
issues related to interregional cost allocation and Federal Power Act filing rights); 
Limited Request for Rehearing of the Midwest ISO Transmission Owners, Docket 
No. RM10-23-001 (Aug. 22, 2011) (addressing issues related to the 
Commission’s mandate to eliminate federal rights of first refusal) (“MISO 
Transmission Owners’ Rehearing Request”).  In Order No. 1000-A, the 
Commission characterized these two groups as “MISO Transmission Owners 
Group 1” and “MISO Transmission Owners Group 2,” respectively.  See Order 
No. 1000-A at Appendix A.   

22  See generally MISO Transmission Owners’ Rehearing Request at 8-32. 
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The Commission issued Order No. 1000-A on May 17, 2012, denying all requests 

for rehearing and providing several purported “clarifications” addressing, among other 

things, the mandate to eliminate federal rights of first refusal for transmission facilities 

selected in the regional transmission plan for purposes of cost allocation.23  

IV. REQUEST FOR CLARIFICATION OR REHEARING 

While the MISO Transmission Owners continue to believe that the Commission’s 

requirement to eliminate previously-accepted rights of first refusal in Commission-

jurisdictional tariffs is unsupported and contrary to relevant law, the MISO Transmission 

Owners in this filing seek clarification of Order 1000-A’s purported clarifications 

regarding the definition of “transmission facilities selected in the regional transmission 

plan for purposes of cost allocation,” including the Commission’s discussion regarding 

cost allocation to transmission pricing zones containing facilities owned by more than 

one transmission provider.  As drafted, Order 1000-A appears to broaden the category of 

transmission facilities “selected in the regional transmission plan for purposes of cost 

allocation” beyond the definition provided in Order No. 1000, and the Commission 

should clarify that nothing in Order No. 1000-A is intended to expand the types of 

transmission facilities for which federal rights of first refusal must be eliminated.  If the 

Commission declines to grant clarification, rehearing is warranted because the change in 

policy is unexplained and unsupported by substantial evidence, ignores arguments raised 

in the MISO Transmission Owners’ Rehearing Request, and therefore is arbitrary and 

capricious, as well as unduly discriminatory to certain incumbent public utility 

transmission providers. 

                                                 
23  Order No. 1000-A at PP 50, 357-370, 377-382, 388-391, 415-430, 439-444. 
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A. The Commission’s Clarifications Regarding Which Facilities Are 
Subject to the Requirement to Eliminate Federal Rights of First 
Refusal Require Clarification or Rehearing  

In Order No. 1000, the Commission directed all public utility transmission 

providers to remove from Commission-jurisdictional tariffs and agreements provisions 

that grant an incumbent transmission provider a federal right of first refusal to construct 

transmission facilities selected in a regional transmission plan for purposes of cost 

allocation.24  Order No. 1000 contains language that expressly limits this requirement to 

certain transmission facilities.25  Order No. 1000-A, however, contains several purported 

clarifications that appear to expand the scope of facilities that fall within the 

Commission’s mandate to eliminate federal rights of first refusal.  The Commission 

should clarify that nothing in Order No. 1000-A is intended to expand the requirement to 

eliminate federal rights of first refusal beyond “transmission facilities selected in the 

regional transmission plan for purposes of cost allocation,” as that term is expressly 

defined and limited in Order No. 1000.  If, on the other hand, Order No. 1000-A intends 

to revise the definition of such facilities, such revision is arbitrary and capricious, and the 

Commission should grant rehearing to reverse this error.  

                                                 
24  Order No. 1000 at PP 7, 253, 313. 

25  Id. at P 63 (indicating that transmission facilities selected in a regional plan for 
purpose of cost allocation include transmission facilities selected by the regional 
transmission planning process as a “more efficient or cost-effective solutions to 
regional transmission needs”). 



11 

1. The Commission Should Clarify That Its Requirement to Eliminate 
Federal Rights of First Refusal Applies Only to Projects Selected 
in the Regional Transmission Plan for Purposes of Cost Allocation 
as Defined in Order No. 1000 

 
Order No. 1000 clearly and unambiguously limits the applicability of the 

requirement to eliminate federal rights of first refusal only to “transmission facilities 

selected in a regional transmission plan for purposes of cost allocation,”26 and the 

Commission expressly recognized that there “is a distinction between a transmission 

facility in a regional transmission plan and a transmission facility selected in a regional 

transmission plan for purposes of cost allocation.”27  The Commission defined 

“transmission facilities selected in a regional transmission plan for purposes of cost 

allocation” as “transmission facilities that have been selected pursuant to a transmission 

planning region’s Commission-approved regional transmission planning process for 

inclusion in a regional transmission plan for purposes of cost allocation because they are 

more efficient or cost-effective solutions to regional transmission needs.”28   

Order No. 1000 makes plain that, in order for a transmission facility to be 

considered a facility that is selected in a regional transmission plan for purposes of cost 

allocation such that no federal right of first refusal can apply, the facility must not only be 

in the regional plan, but the regional transmission planning process must have determined 

that the facility is a more efficient or cost-effective solution to regional needs, not merely 

                                                 
26  See, e.g., id. at PP 7, 226, 318 (indicating that the “focus” of the requirements of 

Order No. 1000 is the set of transmission facilities that are selected in a regional 
transmission plan for purposes of cost allocation). 

27  Id. at P 63. 

28  Id. (emphasis added). 
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that the facility is in the plan and is subject to a cost allocation mechanism.  For example, 

the Commission indicated that such facilities:  

[M]ay include both regional transmission facilities, which are located 
solely within a single transmission planning region and are determined to 
be a more efficient or cost-effective solution to a regional transmission 
need, and interregional transmission facilities, which are located within 
two or more neighboring transmission planning regions and are 
determined by each of those regions to be a more efficient or cost-effective 
solution to a regional transmission need.29 
   
The Commission further stated that “[s]uch transmission facilities often will not 

comprise all of the transmission facilities in the regional transmission plan; rather, such 

transmission facilities may be a subset of the transmission facilities in the regional 

transmission plan.”30  The Commission also elaborated that “such transmission facilities 

do not include a transmission facility in a regional transmission plan but that has not been 

selected in the manner described above, such as a local transmission facility or a 

merchant transmission facility.”31  Finally, the Commission stated that:  

[I]n distinguishing between transmission facilities selected in a regional 
transmission plan for purposes of cost allocation and other transmission 
facilities that also may be in the regional transmission plan, we seek to 
recognize that different regions of the country may have different practices 
with regard to populating their regional transmission plans.  In some 
regions, transmission facilities not selected for purposes of regional or 
interregional of [sic] cost allocation nonetheless may be in a regional 
transmission plan for informational purposes, and the presence of such 
transmission projects in the regional transmission plan does not 
necessarily indicate an evaluation of whether such transmission facilities 
are more efficient or cost-effective solutions to a regional transmission 

                                                 
29  Id (emphasis added). 

30  Id (emphasis added). 

31  Id (emphasis added). 
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need, as is the case for transmission facilities selected in a regional 
transmission plan for purposes of cost allocation.32 
 
In short, a plain reading of Order No. 1000 indicates that, for a facility to qualify 

as a “transmission facility selected in a regional transmission plan for purposes of cost 

allocation,” the regional planning process must have evaluated the facility and 

determined that it is a more efficient or cost-effective solution to regional transmission 

needs.  In other words, the linchpin of whether a facility is selected in the regional 

transmission plan for purposes of cost allocation is the region’s determination that it is 

“more efficient or cost-effective” than other proposed transmission facilities. 

In attempting to clarify Order No. 1000, the Commission in Order No. 1000-A 

appears to stretch the definition of “transmission facilities selected in the regional 

transmission plan for purposes of cost allocation” beyond recognition.  For example, 

Order No. 1000-A indicates that Order No. 1000 does not require the elimination of a 

federal right of first refusal for transmission facilities if their costs are allocated 100% to 

the public utility transmission provider in whose retail service distribution service 

territory or footprint the facility is to be located, and that the definition of transmission 

facilities selected in a regional transmission plan for purposes of cost allocation “excludes 

a new transmission facility if the costs of that facility are borne entirely by the public 

utility transmission provider in whose retail distribution service territory or footprint that 

new transmission facility will be located.”33  This language suggests that the decision 

regarding whether a facility is more efficient or cost-effective is irrelevant to determining 

                                                 
32  Id. at P 64 (emphasis added). 

33  Order No. 1000-A at P 423. 



14 

whether the mandate to remove federal rights of first refusal would apply, which would 

contravene the express language of Order No. 1000.  The Commission should clarify that 

these purported clarifications do not change the fact that the Order No. 1000 mandate to 

eliminate federal rights of first refusal is limited only to those facilities that are selected 

in the regional transmission plan for purposes of cost allocation as a more efficient or 

cost-effective solution. 

Additional language in Order No. 1000-A is even more egregious in its apparent 

expansion of the limits on the requirement to eliminate federal rights of first refusal set 

forth in Order No. 1000.  Specifically, in paragraph 430 of Order No. 1000-A, the 

Commission “clarify[ies] that if any costs of a new transmission facility are allocated 

regionally or outside of a public utility transmission provider’s retail distribution service 

territory or footprint, then there can be no federal right of first refusal associated with 

such transmission facility, except as provided in this order.”  This “clarification” wholly 

ignores whether any determination is made regarding whether a transmission facility is 

determined by the region to be a more efficient or cost-effective solution to regional 

needs. 

The fact of the matter is that, in Regional Transmission Organizations (“RTO”) 

like the Midwest Independent Transmission System Operator, Inc. (“MISO”), not all 

projects included in the regional transmission plan for which some costs are allocated 

outside of an individual utility’s footprint have been determined by the RTO to be “a 

more efficient or cost-effective solution to regional transmission needs.”  As the MISO 

Transmission Owners have indicated previously, RTO transmission-owning members 

rely on the RTO’s regional planning processes not only to identify potential regional 

transmission solutions, but also to ensure their continued compliance with state retail 
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service obligations and reliability standards,34 which sometimes require the construction 

of local transmission facilities that are not necessarily more efficient or cost-effective 

solutions to regional transmission needs. 

For example, transmission facilities that are planned and approved in the RTO’s 

transmission planning process may not be selected because they are more efficient or 

cost-effective solutions to regional transmission needs, but are instead selected because 

they largely address local reliability needs or aid an incumbent transmission provider in 

meeting its state-imposed obligation to serve retail customers, when no more efficient or 

cost-effective regional solution would meet such needs.  Alternatively, there may be a 

more efficient or cost-effective solution to regional transmission needs, but the RTO opts 

to select the local solution because the more efficient or cost-effective solution may not 

be available in time to satisfy local reliability needs or service obligations.  Even when a 

facility is selected primarily to address a local reliability or service need, the facility may 

provide some level of benefits to entities that may be located adjacent to but outside of 

the confines of the incumbent transmission provider’s retail distribution service territory 

or footprint.  Allocating a portion of the costs of these facilities to all entities that benefit 

is consistent with the Commission’s cost causation principle and judicial precedent on 

cost allocation,35 even when the RTO has not determined that the facility is a more 

                                                 
34  MISO Transmission Owners’ Rehearing Request at 23-24, 29; MISO 

Transmission Owners’ Initial Comments at 16-17, 25-27, 33-34. 

35  See, e.g., Ill. Commerce Comm’n v. FERC, 576 F.3d 470, 476 (7th Cir. 2009) 
(“Not surprisingly, we evaluate compliance with this unremarkable principle by 
comparing the costs assessed against a party to the burdens imposed or benefits 
drawn by that party.”); K N Energy, Inc. v. FERC, 968 F.2d 1295, 1300 (D.C. Cir. 
1992) (“[I]t has been traditionally required that all approved rates reflect to some 
degree the costs actually caused by the customer who must pay them.”); Midwest 

(continued . . .) 
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efficient or cost-effective solution to regional transmission needs.  Such a decision should 

not preclude a transmission-owning member of an RTO from retaining a right of first 

refusal for such a “local transmission facility,” nor should it preclude the RTO from 

determining that some other entity might receive some benefit and allocate costs 

commensurately. 

Under a reasonable interpretation of Order No. 1000, RTO transmission-owning 

members could retain their existing rights of first refusal to construct transmission 

facilities that were not selected in a regional transmission plan for purposes of cost 

allocation as a more efficient or cost-effective alternative to regional transmission needs 

but instead were selected primarily to address local needs.  Order No. 1000-A muddies 

the waters on this point by suggesting that the relevant consideration is not whether the 

facility is “regional” in nature (i.e., selected as a more efficient or cost-effective solution 

to regional transmission needs), but instead whether any costs of the facility, even a 

relatively nominal amount, are allocated to any beneficiary other than the builder of the 

facility.  The Commission should grant clarification of Order No. 1000-A to make clear 

                                                 
(. . . continued) 

Indep. Transmission Sys. Operator, Inc., 133 FERC ¶ 61,221, at P 195 (2010) 
(“The Commission and the courts have found that the costs of jurisdictional 
transmission facilities must be allocated in a manner that satisfies the ‘cost 
causation’ principle. . . .  ‘it has been traditionally required that all approved rates 
reflect to some degree the costs actually caused by the customer who must pay 
them.”) (quoting K N Energy, 968 F.2d at 1300), order on reh’g, 137 FERC 
¶ 61,074 (2011); San Diego Gas & Elec. Co. v. Sellers of Energy & Ancillary 
Servs., 127 FERC ¶ 61,250, at P 43 (2009) (“[C]ost causation principles require 
that all approved rates reflect to some degree the costs actually caused by the 
customer who must pay them.  Compliance with this principle is evaluated by 
comparing that costs assessed against a party to the burden imposed or the 
benefits drawn by that party.”) (internal quotations omitted); ISO New Eng., Inc., 
115 FERC ¶ 61,145, at P 13 (2006) (“Under cost causation principles, costs are 
allocated to the parties who cause the incurrence of such costs.”).   



17 

that, in order for the requirement to eliminate a federal right of first refusal to apply, the 

facility in question not only must enjoy cost allocation outside of the builder’s retail 

distribution service territory or footprint, but that the facility must also be selected in the 

regional transmission plan as a more efficient or cost-effective solution to regional 

transmission needs, as expressly required by Order No. 1000.  Left unclarified, Order No. 

1000-A would represent an unexplained change to Order No. 1000. 

2. If the Commission Denies the Requested Clarification, the 
Commission Should Grant Rehearing to Correct Its Error 

 
If the Commission declines to clarify Order No. 1000-A as specified above, the 

MISO Transmission Owners request rehearing to correct the Commission’s error in 

expanding the applicability of the requirement to eliminate federal rights of first refusal 

beyond the limits established by Order No. 1000.  Without clarification or rehearing, 

Order No. 1000-A is arbitrary and capricious in its failure to demonstrate reasoned 

decision-making based upon substantial evidence. 

The Administrative Procedure Act36 mandates that a Commission rule not be 

arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,37 

which requires that the Commission examine the relevant data and articulate a 

satisfactory explanation for its action, including a rational connection between the facts 

found and the choice made.38  The Commission must demonstrate through its order that it 

                                                 
36  5 U.S.C. § 706. 

37  Id. § 706(2)(A); see also Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. 
Co., 463 U.S. 29, 41 (1983).  

38  See, e.g., Keyspan-Ravenswood, LLC v. FERC, 474 F.3d 804, 809 (D.C. Cir. 
2007) (citing Motor Vehicle Mfrs., 463 U.S. at 43); PPL Wallingford Energy LLC 
v. FERC, 419 F.3d 1194, 1198 (D.C. Cir. 2005) (“To survive review under the 

(continued . . .) 
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made a reasoned decision based on substantial evidence in the record.39  The 

Commission’s unexplained departure in Order No. 1000-A from the findings of Order 

No. 1000 fails to fulfill these requirements and should be corrected on rehearing. 

In “clarifying” Order No. 1000, the Commission in Order No. 1000-A cites no 

record evidence or argument in favor of broadening the definition of “transmission 

facilities selected in a regional transmission plan for purposes of cost allocation,” which 

is defined in Order No. 1000 to include only those facilities that are selected by the 

regional planning process as a more efficient or cost-effective solution to regional 

transmission needs, to encompass any transmission facility for which any costs are 

allocated outside of the incumbent transmission provider’s retail distribution service 

territory or footprint.  Such an expansive definition is found nowhere in Order No. 1000, 

and the Commission identifies no party that has requested on rehearing that the definition 

be expanded or demonstrated that the Order No. 1000 definition is insufficient.  Simply 

put, Order No. 1000-A fails to identify any evidence, let alone substantial evidence, to 

                                                 
(. . . continued) 

arbitrary and capricious standard, an agency must examine the relevant data and 
articulate a rational connection between the facts found and the choice made.”) 
(internal quotations omitted). 

39  Fla. Gas Transmission Co. v. FERC, 604 F.3d 636, 639 (D.C. Cir. 2010) (“Under 
[the arbitrary and capricious] standard, the Commission must be able to 
demonstrate that it has made a reasoned decision based upon substantial evidence 
in the record.”) (internal quotations omitted); Am. Gas Ass’n v. FERC, 593 F.3d 
14, 19 (D.C. Cir. 2010) (indicating that the Commission’s orders must be based 
on substantial evidence to be upheld under the arbitrary and capricious standard); 
Pac. Gas & Elec. Co. v. FERC, 373 F.3d 1315, 1319 (D.C. Cir. 2004) (“FERC 
must be able to demonstrate that it has made a reasoned decision based on 
substantial evidence in the record.”) (internal quotations omitted); see also, e.g., 
Horsehead Res. Dev. Co. v. Browner, 16 F.3d 1246, 1269 (D.C. Cir. 1994) 
(indicating that an agency has a “duty to undertake an examination of the relevant 
data and reasoned analysis”). 
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demonstrate that the Commission engaged in reasoned decision-making in expanding the 

definition of transmission facilities selected in a regional transmission plan for purposes 

of cost allocation.  The Commission must grant rehearing of Order No. 1000-A to reverse 

this arbitrary and capricious result. 

Moreover, Order No. 1000-A is self-contradicting in its expansion of the 

definition of transmission facility selected in the regional transmission plan for purposes 

of cost allocation.  Specifically, the Commission expressly indicated in Order No. 1000-

A that one of the purposes of Order No. 1000 was to address “free rider” issues.40  

However, by broadening the definition effectively to eliminate the ability of a 

transmission-owning member of an RTO to construct and allocate the costs of a “local 

transmission facility,” Order No. 1000-A provides an incentive for transmission providers 

to limit cost allocation to their retail distribution service territory to retain a right of first 

refusal for local transmission facilities, even when entities outside of the retail 

distribution service territory or footprint may receive some benefit from such facilities 

despite their primarily local nature.  This incentive to create free ridership issues where 

they do not currently exist is squarely at odds with the Commission’s express purpose in 

Order Nos. 1000 and 1000-A of eliminating free ridership.  Such internal inconsistencies 

further demonstrate the arbitrary and capricious nature of Order No. 1000-A.41   

                                                 
40  Order No. 1000-A at PP 562, 576; see also Order No. 1000 at PP 534-535. 

41  Process Gas Consumers Group v. FERC, 177 F.3d 995, 1003-05 (D.C. Cir. 1999) 
(remanding decision where the Commission’s statements appear to be 
contradictory); United Distribution Cos. v. FERC, 88 F.3d 1105, 1188-89 (D.C. 
Cir. 1996) (remanding aspects of a Commission order that were internally 
inconsistent); see also Gen. Chem. Corp. v. United States, 817 F.2d 844, 857 
(D.C. Cir. 1987) (finding that an agency decision lacked substantial evidence 
because it was internally inconsistent and inadequately explained). 
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B. The Commission’s Discussion of Transmission Pricing Zones 
Consisting of More Than One Transmission Provider Merits 
Clarification or Rehearing 

 
The Commission also must clarify that, notwithstanding its Order No. 1000-A 

discussion surrounding zones “consisting of more than one transmission provider”42 

(hereinafter “multi-transmission provider zones”), that the Order No. 1000 requirement to 

eliminate federal rights of first refusal only for facilities that are determined to be a more 

efficient or cost-effective alternative to regional transmission needs remains intact.  If the 

Commission declines such a clarification, rehearing is necessary to reverse this arbitrary 

and capricious decision and to eliminate the unduly discriminatory treatment of certain 

incumbent transmission providers that will result. 

1. The Commission Should Clarify That the Order No. 1000-A 
Discussion of Multi-Transmission Provider Zones Was Not 
Intended to Supersede the Order No. 1000 Limits on the 
Applicability of the Right of First Refusal Requirements 

 
As discussed above, the Order No. 1000 requirement to eliminate from all 

Commission-jurisdictional tariffs and agreements incumbent transmission providers’ 

federal rights of first refusal was limited to “transmission facilities that have been 

selected pursuant to a transmission planning region’s Commission-approved regional 

transmission planning process for inclusion in a regional transmission plan for purposes 

of cost allocation because they are more efficient or cost-effective solutions to regional 

transmission needs.”43  The Commission repeatedly indicated in Order No. 1000 that the 

relevant factor in determining whether a federal right of first refusal must be eliminated 

                                                 
42  See Order No. 1000-A at P 424.  

43  See supra Section IV.A.1; see also Order No. 1000 at P 63. 
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for a particular facility is whether the facility is “selected in a regional transmission plan 

for purposes of cost allocation,” which requires the regional planning process to have 

made a determination that the facility is a more efficient or cost-effective solution to 

regional transmission needs than, presumably, individual local facilities.44 

In Order No. 1000-A, the Commission again “clarifies” Order No. 1000 by 

introducing the concept of multi-transmission provider zones.  The Commission states 

that “[i]n general, any regional allocation of the cost of a new transmission facility 

outside a single transmission provider’s retail distribution service territory or footprint, 

including an allocation to a ‘zone’ consisting of more than one transmission provider, is 

an application of the regional cost allocation method and that new transmission facility is 

not a local transmission facility.”45  Again, rather than adhere to the limits established in 

Order No. 1000, Order No. 1000-A appears to expand the definition of transmission 

facilities selected in a regional transmission plan for purposes of cost allocation to any 

transmission facility for which any costs are allocated pursuant to cost causation 

principles to any entities other than the incumbent transmission provider seeking to 

construct the facility, regardless of whether the facility is selected in the regional 

transmission plan to address local reliability needs or service obligations or whether it has 

been selected as a more efficient and cost-effective regional transmission solution. 

The Commission must clarify that transmission facilities that are not selected in a 

regional transmission plan as a more efficient or cost-effective solution to regional needs, 

but are allocated pursuant to a Commission-approved cost allocation mechanism 

                                                 
44  See id. 

45  Order No. 1000-A at P 424. 
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exclusively to a single pricing zone that happens to contain more than one transmission 

provider, can be considered “local transmission facilities” to which the requirement to 

eliminate federal rights of first refusal do not apply.  In the RTO context, multi-

transmission provider zones often resulted from the highly integrated nature of certain 

transmission owners’ systems as a consequence of decades of cooperation and 

collaboration among those transmission owners that predates their membership in the 

RTO.46  Such pricing zones were established prior to the issuance of Order Nos. 1000 and 

1000-A, and therefore the Commission’s stated concern that such zones might be 

established to circumvent Order No. 100047 is misplaced.  RTO transmission-owning 

members in existing multi-transmission provider zones that have engaged in cooperative 

transmission development prior to the issuance of Order No. 1000 and prior to their 

membership in the RTO should not be precluded from retaining a right to develop and 

construct local transmission facilities, and to allocate the costs zonally according to the 

RTO’s cost allocation method. 

Moreover, as discussed in the MISO Transmission Owners’ Rehearing Request, 

RTO transmission-owning members lack individual mechanisms for cost allocation and 

                                                 
46  For example, public utility transmission providers and non-jurisdictional utilities 

in Minnesota have a long tradition of cooperative and collaborative transmission 
planning and expansion, that resulted in the creation of a joint pricing zone when 
those utilities joined MISO.  Those utilities should not be precluded from availing 
themselves of the options to develop and retain rights of first refusal for “local 
transmission facilities” simply because they engaged in cooperative transmission 
development and voluntarily joined an RTO. 

47  See Order No. 1000-A at P 424 (“For example, transmission-owning members of 
an RTO may not retain a federal right of first refusal by dividing the RTO into 
East and West multi-utility zones and allocating the costs just within one zone 
consisting of more than one transmission provider.”). 
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recovery, relying instead on the RTO’s cost allocation mechanisms.48  If an RTO’s cost 

allocation mechanism allocates 100% of the costs of a transmission facility to the 

transmission-owning member’s zone that happens to qualify as a multi-transmission 

provider zone, the transmission-owning member would have no ability to build and 

recover the costs of “local transmission facilities” as they are defined in Order No. 

1000.49  All facilities constructed by such transmission-owning RTO members would be 

classified as “regional” even though they may be truly local in nature and not identified 

by the RTO as a more efficient or cost-effective regional solution. 

As a result, the Commission should clarify that its discussion regarding multi-

transmission provider zones in Order No. 1000-A did not intend to change the limits on 

the Order No. 1000 federal right of first refusal mandate.  The Commission should clarify 

federal rights of first refusal should be eliminated for transmission facilities with costs 

allocated to multi-transmission provider zones only when the transmission facilities in 

question have been selected by the region as a more efficient or cost-effective solution to 

regional needs.  To refuse this clarification would constitute a change in Order No. 1000 

without sufficient explanation or justification. 

                                                 
48  MISO Transmission Owners’ Rehearing Request at 29-30. 

49  Moreover, Order 1000-A would appear to jeopardize current voluntary 
arrangements among RTO transmission-owning members to share the costs of 
local transmission facilities.  See, e.g., Joint Pricing Zone Revenue Allocation 
Agreement between Great River Energy, Central Minnesota Municipal Power 
Agency, Missouri River Energy Services, Northern States Power Company and 
Southern Minnesota Municipal Power Agency, Docket No. ER12-684-000 (Nov. 
11, 2011).  
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2. If the Commission Denies the Requested Clarification, the 
Commission Should Grant Rehearing to Remedy Its Arbitrary and 
Capricious Decision and Prevent an Unduly Discriminatory Result 

 
The Commission’s decision to expand its mandate to eliminate rights of first 

refusal to apply to any transmission facility with costs allocated to a multi-transmission 

provider zone regardless of whether the facility qualifies as a “more efficient or cost-

effective solution” again violates the Administrative Procedure Act by failing to 

demonstrate reasoned decision-making based on substantial evidence.  The MISO 

Transmission Owners request rehearing to correct this violation.  Moreover, the 

Commission’s decision to eliminate federal rights of first refusal for transmission 

providers located in multi-transmission provider zones constitutes undue discrimination, 

which the Commission must remedy by granting rehearing.   

First, the Commission again has failed to identify any record evidence or 

argument on which it relies for its conclusion that transmission providers located in 

multi-transmission provider zones automatically lose their federal rights of first refusal 

for all transmission facilities, regardless of whether the transmission facility is selected in 

a regional transmission plan as a more efficient or cost-effective transmission solution.  

Without substantial evidence in support of its change of policy, the Commission failed to 

engage in reasoned decision-making, rendering its conclusions regarding the applicability 

of federal rights of first refusal in multi-transmission provider zones arbitrary and 

capricious.50 

                                                 
50  See, e.g., Fla. Gas Transmission Co. v. FERC, 604 F.3d at 639 (“Under [the 

arbitrary and capricious] standard, the Commission must be able to demonstrate 
that it has made a reasoned decision based upon substantial evidence in the 
record.”) (internal quotations omitted); Am. Gas Ass’n v. FERC, 593 F.3d at 19  
(indicating that the Commission’s orders must be based on substantial evidence to 

(continued . . .) 



25 

In addition, in rendering its conclusions regarding multi-transmission provider 

zones, the Commission ignored the fact that RTO transmission-owning members 

(including those in multi-transmission provider zones) rely on the RTO’s cost allocation 

mechanisms and lack their own, a fact that the MISO Transmission Owners brought to 

the Commission’s attention previously in the Order No. 1000 rulemaking process.51  The 

Commission’s decision to eliminate rights of first refusal for all transmission facilities 

that are allocated through the regional cost allocation mechanism to a multi-transmission 

provider zone means that RTO transmission-owning members located in multi-

transmission provider zones could never avail themselves of the option of constructing a 

“local transmission facility” to satisfy their reliability needs or service obligations, as the 

Commission suggests.52  By ignoring this “important aspect of the problem” that the 

MISO Transmission Owners have identified and by once again failing to respond 

meaningfully to facts presented by the MISO Transmission Owners regarding the lack of 

                                                 
(. . . continued) 

be upheld under the arbitrary and capricious standard); Keyspan-Ravenswood, 
LLC v. FERC, 474 F.3d at 809 (citing Motor Vehicle Mfrs., 463 U.S. at 43); PPL 
Wallingford Energy LLC v. FERC, 419 F.3d at 1198 (“To survive review under 
the arbitrary and capricious standard, an agency must examine the relevant data 
and articulate a rational connection between the facts found and the choice 
made.”) (internal quotations omitted); Pac. Gas & Elec. Co. v. FERC, 373 F.3d at  
1319 (“FERC must be able to demonstrate that it has made a reasoned decision 
based on substantial evidence in the record.”) (internal quotations omitted); see 
also, e.g., Horsehead Res. Dev. Co. v. Browner, 16 F.3d at 1269 (indicating that 
an agency has a “duty to undertake an examination of the relevant data and 
reasoned analysis”). 

51  MISO Transmission Owners’ Request for Rehearing at 29-30.  

52  See, e.g., Order No. 1000-A at P 379 (stating that “an incumbent transmission 
provider has several choices for meeting its reliability needs and service 
obligations” including constructing a local transmission facility that is not 
selected for regional cost allocation). 
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local cost allocation mechanisms for RTO transmission-owning members, the 

Commission has acted in an arbitrary and capricious manner, and should grant 

rehearing.53 

Additionally, the Commission’s distinction between multi-transmission provider 

zones and zones containing only one transmission provider results in undue 

discrimination against transmission providers that happen to be located in a multi-

transmission provider zone.  Order No. 1000-A suggests that transmission facilities that 

are allocated 100% to a pricing zone consisting of only one public utility transmission 

provider are considered “local transmission facilities” for purposes of Order No. 1000, 

while an identical transmission facility would not be a local transmission facility if the 

costs are allocated to a multi-transmission provider zone.54  This unjustified distinction 

between pricing zones containing a single transmission provider and multi-transmission 

provider zones results in certain incumbent RTO transmission-owning members retaining 

rights of first refusal for transmission projects allocated 100% to their pricing zone while 

other RTO transmission-owning members do not, which is the very definition of undue 

discrimination.55  To rectify this unduly discriminatory result, the Commission should 

                                                 
53  Motor Vehicle Mfrs., 463 U.S. at 43 (indicating that an agency order is arbitrary 

and capricious if it ignores an important part of the problem); K N Energy, 968 
F.2d at 1303 (“[W]e cannot ignore the Commission’s unwillingness to address an 
important challenge to its stated benefit rationale . . . . It most emphatically 
remains the duty of this court to ensure that an agency engage the arguments 
raised before it – that it conduct a process of reasoned decisionmaking.”). 

54  See Order No. 1000-A at P 424. 

55  See, e.g., Sw. Power Pool, Inc., 137 FERC ¶ 61,075, at P 52 (2011) (“The 
Commission has determined that discrimination is undue when there is a 
difference in rates or services among similarly situated customers that is not 
justified by some legitimate factor.”) (citing El Paso Natural Gas Co., 104 FERC 

(continued . . .) 
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grant rehearing to indicate that transmission facilities with 100% of their costs allocated 

to a single pricing zone, regardless of whether the zone is comprised of one transmission 

provider or multiple transmission providers, is a “local transmission facility” and the 

requirement to eliminate federal rights of first refusal does not apply to such facilities. 

V. CONCLUSION 

 For the foregoing reasons, the Midwest ISO Transmission Owners request that the 

Commission grant clarification or rehearing of Order No. 1000-A as discussed above. 
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¶ 61,045, at P 115 (2003)); W. Grid Dev., LLC, 133 FERC ¶ 61,029, at P 17 
(2010) (“The protection against undue discrimination prohibits the dissimilar 
treatment of similarly situated entities.”); Cal. Indep. Sys. Operator Corp., 132 
FERC ¶ 61,148, at P 40 (2010) (“The Commission has determined that 
discrimination is undue when there is a difference in rates or services among 
similarly-situated customers that is not justified by some legitimate factor.”), 
reh’g denied, 134 FERC ¶ 61,106 (2011); see also Midwest Indep. Transmission 
Sys. Operator, Inc., 133 FERC ¶ 61,221, at P 221 (finding that “in the context of 
transmission planning and cost allocation” the pricing zones in MISO are 
“similarly situated”). 
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